4-9-90 
Vol. 55 


No. 68 



Monday 
April 9, 1990 


\ 


United States 
Government 
Printing Office 

SUPERINTENDENT 
OF DOCUMENTS 
Washington. DC 20402 


SECOND CLASS NEWSPAPER 

Postage and Fees Paid 
U.S Government Printing Office 
(ISSN 0097-6326) 


OFFICIAL BUSINESS 
Penalty for private use. $300 
































4-9-90 

Vol. 55 No. 68 
Page* latoi-13250 



Monday 
April 9, 1990 


Briefing on How To Use the Federal Register 
For information on briefing in Boston. MA. see 
announcement on the inside cover of this issue. 





































II 


Federal Register / Vol. 55, No. 68 / Monday. April 9, 1990 



FEDERAL REGISTER Published daily, Monday through Friday, 
(not published on Saturdays. Sundays, or on official holidays), 
by the Office of the Federal Register. National Archives and 
Records Administration, Washington. DC 20408. under the 
Federal Register Act (49 Stat. 500, as amended; 44 U.S.C. Ch. 

15) and the regulations of the Administrative Committee of the 
Federal Register (1 CFR Ch. I). Distribution is made only by the 
Superintendent of Documents. U.S. Government Printing Office, 
Washington. DC 20402. 

The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These Include Presidential proclamations and 
Executive Orders and Federal agency documents having general 
applicability and legal effect, documents required to be 
published by act of Congress and other Federal agency 
documents of public interest. Documents are on file for public 
inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the 
issuing agency. 

The seal of the National Archives and Records Administration 
authenticates this issue of the Federal Register as the official 
serial publication established under tho Federal Register Act. 44 
U.S.C. 1507 provides that the contents of the Federal Register 
shall be judicially noticed. 

The Federal Register will be furnished by mail to subscribers 
for $840 per year in paper form; $195 per year in microfiche 
form; or $37,500 per year for the magnetic tape. Six-month 
subscriptions are also available at one-half the annual rate. The 
charge for individual copies in paper or microfiche form is $1.50 
for each issue, or $1.50 for each group of pages as actually 
bound, or $175.00 per magnetic tape. Remit check or money 
order, made payable to the Superintendent of Documents, U.S. 
Government Printing Office, Washington, DC 20402, or charge to 
your GPO Deposit Account or VISA or Mastercard. 

There are no restrictions on the republication of material 
appearing in the Federal Register. 

How To Cite This Publication: Use the volume number and the 
page number. Example: 55 FR 12345. 


THE FEDERAL REGISTER 
WHAT IT IS AND HOW TO USE IT 

FOR: Any person who uses the Federal Register and Code of 

Federal Regulations. 

WHO: The Office of the Federal Register. 

WHAT: Free public briefings (approximately 3 hours) to present: 

1. The regulatory process, with a focus on the Federal 
Register system and the public's role in the 
development of regulations. 

2. The relationship between the Federal Register and Code 
of Federal Regulations. 

3. The important elements of typical Federal Register 
documents. 

4. An introduction to the finding aids of the FR/CFR 
system. 

WHY: To provide the public with access to information 

necessary to research Federal agency regulations which 
directly affect them. There will be no discussion of 
specific agency regulations. 


BOSTON, MA 

WHEN: April 18, at 9:00 a.m. 

WHERE: Thomas P. O’Neill Federal Building 

Auditorium. 

10 Causeway Street. 

Boston. MA. 

RESERVATIONS: Call the Boston Federal Information 
Center, 017-505-8129 


SUBSCRIPTIONS AND COPIES 


PUBLIC 

Subscriptions: 

Paper or fiche 
Magnetic tapes 

Problems with public subscriptions 

Single copies/back copies: 

Paper or fiche 
Magnetic tapes 

Problems with public single copies 

FEDERAL AGENCIES 
Subscriptions: 

Paper or fiche 
Magnetic topes 

Problems with Federal agency subscriptions 


202-783-3238 

275-3328 

275-3054 


783-3238 

275-3328 

275-3050 


523-5240 

275-3328 

523-5240 


For other telephone numbers, tee the Reader Aide section 
at the end of this issue. 

















Contents 


in 


Federal Register 
Vol, 55. No. 68 
Monday. April 9, 1990 


Acquired Immune Deficiency Syndrome, National 
Commission 

See National Commission on Acquired Immune Deficiency 
Syndrome 

Agency for International Development 

NOTICES 

Agency information collection activities under OMB review. 
13179 

Agricultural Marketing Service 

See Packers and Stockyards Administration 

Agriculture Department 

See Food and Nutrition Service; Forest Service; Packers and 
Stockyards Administration 

Antitrust Division 
NOTICES 

National cooperative research notifications; 

Microelectronics & Computer Technology Corp., 13200 
NAHB Research Foundation, Inc., 13199 

Arts and Humanities, National Foundation 

See National Foundation on the Arts and the Humanities 

Coast Guard 
RULES 

Ports and waterways safety: 

Louisville, KY; safety zone, 13136 
(2 documents) 

Safety and security zones, etc.; list of temporary rules, 
13134 

Commerce Department 

See Export Administration Bureau; International Trade 
Administration; National Oceanic and Atmospheric 
Administration 

Conservation and Renewable Energy Office 
NOTICES 

Consumer product test procedures; waiver petitions: 

Carrier Corp.. 13182 
Heil-Quaker Corp., 13184 

Consumer Product Safety Commission 
RULES 

Poison prevention packaging: 

Aspirin powders, unflavored; exemption, 13123 
Effervescent acetaminophen preparations; exemption, 
13125 

Medroxyprogesterone acetate tablets; exemption, 13127 
PROPOSED RULES 
Poison prevention packaging: 

Medroxyprogesterone acetate tablets; exemption— 
Withdrawn. 13157 

Energy Department 

See Conservation and Renewable Energy Office; Federal 
Energy Regulatory Commission 


Environmental Protection Agency 

PROPOSED RULE3 

Toxic substances: 

Health and safety data reporting— 

List additions; correction, 13164 

NOTICES 

Grants, State and local assistance: 

Financial assistance programs— 

Climate change State program. 13186 
Superfund; response and remedial actions, proposed 
settlements, etc.; 

Valleywood Subdivision Site, OH, 13188 
Toxic and hazardous substances control: 

Premanufacture notices; monthly 9tatus reports, 13189 

Executive Office of the President 

See Presidential Documents; Trade Representative, Office of 
United States 

Export Administration Bureau 
RULES 

Export licensing: 

Commodity Control List— 

Propellant batch mixers; foreign policy controls. 13121 

Federal Aviation Administration 
RULES 

Air carrier certification and operations: 

Airborne low-altitude windshear equipment requirements, 
13326 

Traffic alert and collision avoidance systems (TCAS II); 
installation schedule, 13332 

Federal Communications Commission 
NOTICES 

Meetings; Sunshine Act, 13215 

Federal Contract Compliance Programs Office 

RULES 

Contractors and subcontractors; equal opportunity 
enforcement; administrative proceedings, 13137 

Federal Energy Regulatory Commission 
NOTICES 

Meetings; Sunshine Act, 13214 
Applications, hearings, determinations, etc.: 

Natural Gas Pipeline Co. of America, 13182 

Federal Maritime Commission 
NOTICES 

Agreements filed, etc., 13192, 13193 
(2 documents) 

Federal Reserve System 
RULES 

Truth in lending (Regulation Z): 

Official staff commentary update. 13103 

Fish and Wildlife Service 

PROPOSED RULES 

Federal aid in fish and wildlife restoration: 

Grant-in-aid programs; participation requirements,'13166 









IV 


Federal Register / Vol. 55, No. 68 / Monday, April 9, 1990 / Contents 


NOTICES 

Meetings: 

Klamath River Basin Fisheries Task Force. 13197 

Food and Drug Administration 
NOTICES 

Human drugs: 

Patent extension; regulatory review period 
determinations— 

ATnativ, 13193 
Lac-Hydrin, 13194 

Food and Nutrition Service 

PROPOSED RULES 

Child nutrition programs, etc.; paperwork burden reduction. 
13156 

Forest Service 
NOTICES 

Environmental statements; availability, etc.: 

Eldorado National Forest, CA, 13174 
Inyo National Forest, CA, 13174 
Tahoe National Forest, CA, 13175 
Newspapers used for publication of legal notice of 
appealable decisions: 

Southwestern Region. 13175 

Health and Human Services Department 

See Food and Drug Administration; Health Resources and 
Services Administration 

Health Resources and Services Administration 
NOTICES 

Grants and cooperative agreements; availability, etc.: 

Rural health medical education demonstration projects. 
13195 

Interior Department 

See Fish and Wildlife Service; Land Management Bureau; 
Minerals Management Service; Reclamation Bureau; 
Surface Mining Reclamation and Enforcement Office 

International Development Cooperation Agency 

See Agency for International Development 

International Trade Administration 
NOTICES 

Antidumping: 

Elemental sulphur from Canada, 13179 
Limousines from Canada, 13180 
Countervailing duties: 

Cotton sheeting and sateen from Peru, 13181 
Cotton yam from Peru, 13181 

Interstate Commerce Commission 

NOTICES 

Railroad operation, acquisition, construction, etc.: 

Railroad Switching Service of Missouri, Inc., 13197 

Justice Department 

See also Antitrust Division 

RULES 

Policy statements: 

Federal officials and employees; representation. 13129 

Labor Department 

See also Federal Contract Compliance Programs Office 


RULES 

Administrative Law Judges; administrative hearings practice 
and procedures, 13137 

NOTICES 

Organization, functions, and authority delegations: 
Administrative Appeals Office, Director, 13218 

Land Management Bureau 

NOTICES 

Realty actions; sales, leases, etc.: 

California, 13196 
Nevada, 13197 

Minerals Management Service 
PROPOSED RULES 

Royalty management: 

Coal product valuation 
Meeting, 13157 

NOTICES 

Outer Continental Shelf operations: 

Oil and gas lease sales; restricted joint bidders list, 13197 

National Commission on Acquired Immune Deficiency 
Syndrome 
NOTICES 

Meetings, 13200 

National Foundation on the Arts and the Humanities 
NOTICES 

Agency information collection activities under OMB review, 
13200 
Meetings: 

Hunanities Panel, 13201 

National Highway Traffic Safety Administration 
RULES 

Motor vehicle safety standards: 

Lamps, reflective devices, and associated equipment— 
Replaceable bulb headlamp system, 13138 
PROPOSED RULES 
Consumer information: 

Uniform tire quality grading standards; tire treadwear 
and traction tests; withdrawn, 13165 

National Oceanic and Atmospheric Administration 
RULES 

Fishery conservation and management: 

South Carolina and Georgia shrimp, 13153 

NOTICES 

Endangered and threatened species: 

Sockeye salmon; status review, 13181 

Nuclear Regulatory Commission 
NOTICES 

Environmental statements: availability, etc.: 

Connecticut Yankee Atomic Power Co., 13201 
Applications, hearings, determinations, etc.: 

Boston Edison Co.. 13202 

Carolina Power & Light Co., 13204 

GPU Nuclear Corp.. 13209 

Long Island Lighting Co., correction, 13211 

Office of United States Trade Representative 

See Trade Representative. Office of United States 

Packers and Stockyards Administration 
NOTICES 

Stockyards; posting and deposting: 

Poteau Valley Cattle Co.. AR, et al., 13178 






V 


Sunflower Horse Auction-Glasco Division. KS, et al.. 
13178 

Postal Service 
NOTICES 

Meetings; Sunshine Act, 13216 

Presidential Documents 

PROCLAMATIONS 

Special observances: 

Safe Boating Week, National (Proc. 6112), 13101 

Public Health Service 

See Food and Drug Administration; Health Resources and 
Services Administration 

Reclamation Bureau 
NOTICES 

Environmental statements; availability, etc.; 

Glen Canyon Dam, AZ; Colorado River Storage Project, 
13197 

Surface Mining Reclamation and Enforcement Office 

RULES 

Permanent program and abandoned mine land reclamation 
plan submissions: 

Kentucky. 13131 
Louisiana, 13133 

PROPOSED RULES 

Permanent program and abandoned mine land reclamation 
plan submissions: 

Kentucky, 13158 

Trade Representative, Office of United States 
NOTICES 

Meetings: 

ACTPN Task Force on Industrial Subsidies et al., 13211 

Transportation Department 

See also Coast Guard; Federal Aviation Administration; 
National Highway Traffic Safety Administration 

NOTICES 

Aviation proceedings: 

Certificates of public convenience and necessity and 

foreign air carrier permits; weekly applications, 13211 
Hearings, etc.— 

Orbis foreign charter operator registration, 13211 

Treasury Department 

RULES 

National security information program; implementation 
Correction, 13134 

NOTICES 

Boycotts, international: 

Countries requiring cooperation; list, 13212 

United States Information Agency 

NOTICES 

Agency information collection activities under OMB review, 
13212 

Veterans Affairs Department 
NOTICES 

Agency information collection activities under OMB review, 
13212 


Separate Parts In This Issue 
Part II 

Department of Labor, 13218 

Part III 

Department of Transportation, Federal Aviation 
Administration, 13236 

Part IV 

Department of Labor, 13249 


Reader Aids 

Additional information, including a list of public 
laws, telephone numbers, and finding aids, appears 
in the Reader Aids section at the end of this issue. 











VI 


Federal Register / Vol. 55, No. 68 / Monday, April 9. 1990 / Contents 


CFR PARTS AFFECTED IN THIS ISSUE 


A cumulative list ot the parts affected this month can be found in 
the Reader Aids section at the end of this issue. 


3 CFR 

Proclamation®: 
6112. . 


7 CFR 

Proposed Rule®: 

210 .... 

215... 

220 . 

225 . 

226 . 

227. 

246 .. 

250. 


12 CFR 

226. 


14 CFR 

121 (2 documents). 


125. 

129. 

15 CFR 

776. 

770. 

799. 


-13101 


..13156 

.13156 

.13156 

.13156 

.13156 

.13156 

.13156 

.—13156 


13103 


13326- 

13332 

..13332 

..13332 


13121 

13121 

13121 


16 CFR 

1700 (3 documents).13123- 

13127 

Proposed Rules: 

1700.13157 


28 CFR 

50 . 13129 

29 CFR 

18 . 13218 


30 CFR 

917 . 13131 

918 . 13133 

Proposed Rules: 

206 . 13157 

917 . 13158 

31 CFR 

2 .~. 13134 

33 CFR 

100 . 13134 

165 (3 documents) . 13134- 

13136 

40 CFR 

Proposed Rules: 

716 . 13164 

41 CFR 

60-30 . 13137 

49 CFR 

571 . 13138 

Proposed Rules: 

575 . 13165 

50 CFR 

659 . 13153 

Proposed Rules: 

80 


13166 







































13101 

Federal Register 

Vol. 55. No. 68 

Monday, April 9, 1990 

Presidential Documents 

Title 3— 

Proclamation 6112 of April 5, 1990 

The President 

National Safe Boating Week, 1990 


By the President of the United States of America 

A Proclamation 

We Americans have been blessed with some of the most beautiful and 
accessible lakes, rivers, and coastal waters in the world. It is our good fortune 
to have the freedom and ability to use these areas for our personal recreation 
and enjoyment. 

Every year, increasing numbers of Americans purchase or rent boats and 
utilize our marine resources. The growing popularity of boating and related 
water sports is placing a great demand on the Coast Guard and other 
government agencies and voluntary organizations that strive to ensure the 
safety of the boating public. Thus, during National Safe Boating Week, in a 
concerted effort to save lives and protect our marine environment, dedicated 
men and women across the country work to give their fellow Americans the 
knowledge and skills they need to become safer and more responsible boat¬ 
ers. 

Offering wise counsel under the theme, “Know Before You Go,'* qualified 
volunteers and professionals are encouraging boaters to learn more about 
their craft and how to operate them safely. A pilot must have thorough 
knowledge of his or her vessel and the rules and courtesies of navigation. 
Every boater should know how to identify and operate safety equipment, and 
every pilot should carefully inspect and maintain such equipment. For exam¬ 
ple, life jackets should be routinely checked, tested, and properly fitted. All 
boaters should know the marine environment in which they will be operating, 
as well as the prevailing and forecasted weather conditions in the area. They 
must also know and accept their personal limitations, as well as their respon¬ 
sibility to obey the law and protect the safety of passengers and other boaters. 

Tragically, many boating accidents are the result of operator error—error that 
is too often caused by fatigue, recklessness, or intoxication from alcohol or 
drugs. Far too many of these accidents claim the lives of innocent people. Far 
too many cause serious injuries, and they destroy priceless marine resources. 

Every American who participates in boating and related sports such as 
fishing, hunting, and waterskiing should not only take the time to learn about 
safe boating procedures, but also practice them faithfully. Making an effort to 
“Know Before You Go“ and remaining alert at all times on the water are two 
of the best ways to ensure a safe and rewarding boating experience. 

In recognition of the need for boating safety, the Congress, by joint resolution 
approved June 4, 1958 (36 U.S.C. 161), as amended, has authorized and 
requested the President to proclaim annually the week commencing on the 
first Sunday in June as “National Safe Boating Week.” 

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim the week beginning June 3, 1990, as National 
Safe Boating Week. I invite the Governors of the States, Puerto Rico, and 
officials of other areas subject to the jurisdiction of the United States to 
provide for the observance of this week. 
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IN WITNESS WHEREOF. I have hereunto set my hand this fifth day of April, 
in the year of our Lord nineteen hundred and ninety, and of the Independence 
of the United States of America the two hundred and fourteenth. 


(VR Due. 00-6336 
Filed 4-5-90; 4:52 pm| 
Billing code 3195-01-M 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


FEDERAL RESERVE SYSTEM 
12CFR Part 226 
I Reg. 2; TIL-1J 

Truth In Lending; Update to Official 
Staff Commentary 

agency: Board of Governors of the 
Federal Reserve System. 
action: Official staff interpretation. 

summary: The Board is publishing 
revisions to the official staff 
commentary to Regulation Z (Truth in 
Lending). The commentary applies and 
interprets the requirements of 
Regulation Z and is a substitute for 
individual staff interpretations. The 
majority of the revisions address the 
amendments to Regulation Z issued in 
April 1989 to implement the Fair Credit 
and Charge Card Disclosure Act of 1988 
and the amendments to the regulation 
issued in June 1989 to implement the 
Home Equity Loan Consumer Protection 
Act of 1988. The commentary 
incorporates much of the guidance 
provided when those regulatory changes 
were adopted and addresses additional 
questions that have been raised about 
application of the new requirements as 
well as several issues concerning other 
parts of the regulation. 

DATES: Effective April 1.1990, but 
compliance optional until October 1, 
1990. 

FOR FURTHER INFORMATION CONTACT: 

The following attorneys in the Division 
of Consumer and Community Affairs, at 
(202) 452-3667 or (202) 452-2412. 

Fair Credit and Charge Disclosure Act 
issues: Jane Ahrens, Adrienne Hurt 
John Wood. 

Home Equity Loon Consumer Protection 
Act issues: Sharon Bowman, Michael 
Bylsma, Leonard Chanin, Thomas 
Noto. 

Other open-end credit issues: Jane 
Ahrens, Adrienne Hurt. John Wood. 


Closed-end credit issues: Michael 

Bylsma, Kurt Schumacher, Mary Jane 

Seebach. 

For the hearing impaired only. 
Telecommunications Device for the Deaf 
(TDD), Eamestine Hill or Dorothea 
Thompson, at (202) 452-3544. Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551. 
SUPPLEMENTARY INFORMATION: (1) 
General. The Truth in Lending Act (15 
U.S.C. 1601 et seq.) governs consumer 
credit transactions and is implemented 
by the Board’9 Regulation Z (12 CFR 
part 226). Effective October 13,1981, an 
official staff commentary (TIL-1, Supp. 1 
to 12 CFR part 228) was published to 
interpret the regulation. The 
commentary is designed to provide 
guidance to creditors in applying the 
regulation to specific transactions and is 
updated periodically to address 
significant questions that arise. There 
have been eight general updates and one 
limited update. This update reflects 
material that was published for 
comment at 54 FR 48253 (November 22, 
1989). Creditors are free to rely on the 
revised commentary as of April 1,1990. 
although they need not follow the 
revisions until October 1,1990. (2) 
Revisions. Within the last year the 
Board adopted two major sets of 
amendments to Regulation Z. The first 
of these were amendments published in 
the Federal Register on April 6.1989 (54 
FR 13855) to implement the Fair Credit 
and Charge Card Disclosure Act of 1988, 
Pub. L. No. 100-583,102 Stat. 2960 
(FCCCDA). (The Board also adopted 
technical amendments to Regulation Z, 
in further implementation of FCCCDA, 
published on August 11,1989, 54 FR 
32953.) 

The second major set of amendments 
to Regulation Z comprised amendments 
published in the Federal Register on 
June 9,1989 (54 FR 24670) to implement 
the Home Equity Loan Consumer 
Protection Act of 1988, Pub. L. No. 100- 
709,102 Stat. 4725 (HELCPA). (See also 
the correction notice published July 7, 
1989, 54 FR 28665.) 

In addition to the issues arising with 
regard to the FCCCDA and HELPCA, 
additional revisions are made to other 
provisions of Regulation Z. For example, 
the commentary revisions discuss tax 
refund anticipation loans; a possible 
new mortgage product, the price-level 
adjusted mortgage; and open-end credit 
advertising. 


The text of all of the revisions is 
presented below in the order in which it 
appears in the commentary. To facilitate 
review, however, the descriptions of the 
revisions are presented separately for 
the credit and charge provisions, the 
home equity provisions, and the other 
provisions. 

Credit and Charge Card Provisions 

The final commentary to the 
regulation incorporates much of the 
supplementary information that 
accompanied the amendments to 
Regulation Z implementing the 
FCCCDA. Additional interpretations 
and interpretations included in the 
proposed comments that have been 
revised are noted below. 

Section 226.5a—Credit and Charge Card 
Applications and Solicitations 

Comments 5a-l and -2 have been 
added, respectively, to provide general 
guidance on the coverage of 5 226.5a 
and to explain that a card issuer may 
establish procedures so that a single 
disclosure statement complies with 
§5 226.5a and 226.6. (Proposed comment 
5a(e)(2)-3 has been incorporated into 
comment 5a-2.) 

5a(a) General Rules 

Comment 5a(a)(2)-3 has been revised 
to emphasize that only the information 
required or specifically permitted by this 
section may be disclosed in the required 
table; any other credit information must 
appear outside of the table. 

5a(b) Required Disclosures 

Comment 5a(b)(l)-3 has been revised 
to further clarify the timing rules for a 
variable rate disclosure under 
§ 226.5a(d)(2) in telephone applications 
and solicitations; the rules correspond to 
those under § 226.6(a)(2). Comment 
5a(b)(6)-l has been revised to 
emphasize that if a card issuer uses a 
balance calculation method identified 
in § 228.5a(g). only the name, and not a 
description of the method, may be 
included in the required table. 

5a(c) Direct Mail Applications and 
Solicitations 

Comment 5a(c)-l explains which rules 
govern applications and solicitations in 
catalogs and other publications mailed 
to consumers. Generally, the “take-one” 
rules apply. Nevertheless, where a 
primary purpose of a card issuer’s 
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mailing is to offer credit or charge card 
accounts, {for example, where a card 
issuer mails to a credit-based 
prescreened list of addressees a catalog 
containing an application or 
solicitation.] the direct mail rules apply. 
The comment also provides further 
guidance on the use of a single 
application form for both direct mailings 
and “take-ones.” 

5a(g) Balance Computation Methods 
Defined 

Comment 5a(g)-2 has been revised to 
further explain the “two-cycle average 
daily balance” method. 

Section 226.9 —Subsequent Disclosure 
Requirements 

9(e) Disclosures Upon Renewal of Credit 
or Charge Card 

The 30-day timing rule stated in the 
proposal has been changed in comment 
9(e)—4 on the disclosure of a variable 
rate in a renewal notice; the rule now 
corresponds to the rule under 
§ 226.6(a)(2). Comment 9(e)—6 has been 
revised primarily to explain that a card 
issuer must clearly disclose when a 
cardholder may terminate an account to 
avoid paying a renewal fee. Comments 
9(e}-7 through -9 have been added to 
provide general guidance on the timing 
requirements under 5 226.9(e). 
(Interpretations in proposed comment 
9(e)(l)-l, which have been revised and 
simplified, are now included in these 
comments.) Comment 9(e)-7 provides 
that where card issuers give renewal 
notices under § 226.9(e)(1), cardholders 
must be given the lesser of 30 days or 1 
full billing cycle to make a decision 
about terminating the account; under 
section 228.9(e)(2)(i), the cardholder has 
30 days to make a decision. Comment 
9(e)-8 states that notices are provided 
when mailed or delivered. Comment 
9(e)-9 provides that in situations where 
a cardholder terminates an account and 
a renewal fee appears on a periodic 
statement, the card issuer must promptly 
reverse or withdraw the renewal fee. 

The comment also emphasizes that once 
a cardholder terminates an account, no 
additional action by the cardholder to 
terminate may be required. 

9(e) Notification on Periodic Statements 

Comment 9(e)(3)-l has been revised 
to give further guidance where renewal 
notices are combined with periodic 
statements. 

Section 226.26 —Effect on State Laws 

28(d) Special Rule for Credit and Charge 
Cards 

The position in the proposal on the 
treatment of “dual purpose” 


applications for purposes of preemption 
has been changed. Comments 28(d) -1 
and -2 have been revised to explain that 
a “dual purpose” application or 
solicitation—that is, one used to open 
either a card account for consumer 
purposes or a card account for business 
purposes—is subject only to the 
requirements of the federal law. 

Home Equity Provisions 

Although much of the final 
commentary is self-explanatory, 
provisions that have been changed 
significantly from the proposal are 
highlighted below. In addition, there are 
two areas that were discussed in the 
proposal that are not addressed in the 
final commentary: the rule relating to 
delaying detailed disclosures for the 
repayment period of a home equity plan, 
and the provision allowing a creditor to 
suspend advances of credit if the rate 
cap is reached under the plan. The 
Board published a notice requesting 
comment on whether it should delete or 
revise the regulation relating to these 
two issues on March 21,1990 (55 FR 
10465). Depending on the resolution of 
these issues, the Board may make 
conforming changes to the commentary. 

Section 226.5b—Requirements for Home 
Equity Plans 

The commentary to § 226.5b dealing 
with general coverage differs from the 
proposed commentary in several 
respects. First, comment 5b-2 discussing 
transition rules and renewals of plans 
entered into before the effective date of 
the HELCPA has been added, at the 
request of several commenters. Second, 
as discussed above, in light of the 
Board’s proposed revision to the rule 
relating to delayed timing of providing 
detailed disclosures about any 
repayment phase of a plan, the proposed 
commentary provisions discussing that 
issue have not been retained pending 
the Board's final action on the issue. 
Third, additional guidance and 
examples have been added to comment 
5b-4 to discuss the limited 
circumstances when subpart C applies 
to home equity plans. 

5b(b) Time of Disclosures 

Comment 5b(b}-2 includes additional 
guidance about general purpose 
applications. It explains that the 
disclosures and brochure need not 
accompany general purpose 
applications provided in response to a 
consumer’s inquiry only about credit 
other than a home equity plan unless 
promotional material about home equity 
plans is included in the mailing. 


5b(c) Duties of Third Parties 

Comment 5b(c)-l explains that the 
creditor is not responsible for ensuring 
that a third party complies with its 
obligations under § 226.5b(c). 

5b(d) Content of Disclosures 

Comment 5b(d}-2 has been added to 
discuss the duty of creditors to respond 
to requests from the consumer for 
information about the plan. The 
substance of this comment previously 
was in proposed comments 5b(d)(4J(ii)—1 
and 5b(d)(8>—2. Comment 5b(dJ(4)(i}—1 
clarifies that fees imposed when a 
consumer voluntarily closes out an 
account prior to its scheduled maturity 
need not be disclosed under that 
section. Comment 5b(d)(5)(i)—1 clarifies 
how to disclose the length of a plan 
when the length is indefinite. More 
guidance is offered on the types of fees 
that must be disclosed under § 226.5b(d) 
(7) and (8), as well as more examples of 
the type of fees that need not be 
disclosed. A number of commenters 
objected to proposed comment 5b(d)(8)- 
1 that premiums for property insurance 
required by the creditor must be 
disclosed in all cases. These 
commenters argued, among other things, 
that in many cases insurance already 
was being carried on the property and 
that it would be difficult to provide an 
accurate disclosure in most cases 
because of the many factors involved in 
pricing the insurance. In light of these 
considerations, comment 5b(d)(8)—1 has 
been revised to permit creditors to 
disclose either the amount of the 
premium or the fact that property 
insurance is required. Comment 
5b(d)(9)-l has been added to provide 
guidance on when the disclosure 
concerning negative amortization must 
be made. 

Additional guidance regarding the 
historical example required under 
8 226.5b(d)(12)(xi) has been included in 
the final commentary in response to 
commenters’ suggestions. Comment 
5b(d)(12)(xi)-l explains that the 
example must be updated as soon as 
reasonably possible after the latest 
year's index value becomes available 
for consistency with the rules for closed- 
end adjustable-rate mortgages. 

Comment 5b(d)(12)(xi)-3 includes 
examples of how to disclose plans with 
draw and repayment periods of varying 
lengths in the historical example. 

5b(f) Limitations on Home Equity Plans 

Comment 5b(f)(2)(ii}—1 clarifies what 
constitutes failure to meet repayment 
terms for purposes of the creditor’s right 
to terminate and accelerate. A 
significant number of commenters 
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objected to the proposed comment on 
the grounds that the statute and 
regulation provide that what constitutes 
failure to make payments should be 
determined by the agreement between 
the parties. The final comment has been 
revised accordingly. Creditors, of 
course, must comply with any state laws 
that address any right of the consumer 
to a right to cure notice, or impose other 
requirements. 

Though creditors are prohibited from 
changing the margin after a plan is 
opened, the reference to the margin as a 
term that need not be disclosed has 
been omitted from the comment 5b(f}(3)- 
1 since margins must be provided to the 
consumer upon request. Comment 
5b(f)(3)-2 explains in more detail the 
basis for allowing creditors to pass on 
increases in property taxes and charges 
for property and credit insurance. The 
Board does not believe that it was 
intended that creditors absorb bona fide 
increases in such charges during the life 
of the plan since taxes are imposed by a 
government body and are beyond the 
control of the creditor, and insurance 
provides benefits apart from the line or 
is voluntary. Comment 5b(f)(3)(iiiJ-l has 
been revised by deleting the 
requirement that an advance notice of 
change in terms be provided when a 
change is made pursuant to a written 
agreement between the parties. Under 
such circumstances, the agreement itself 
serves as adequate notice. An example 
has also been added to illustrate the 
relationship between the genera) 
prohibition on unilateral changes and 
the consumer’s ability to agree in 
writing to a contemporaneous change. 

Comment 5b(0(3)(vi}-4 has been 
revised to permit a creditor to require 
that a request for reinstatement of 
suspended credit privileges be in 
writing, as long as the consumer is 
notified of the requirement. Comment 
5b(f)(3](vi}-5 clarifies that a creditor 
may require all obligors to request 
reinstatement when credit privileges 
have been suspended upon the request 
of one of them. Comment 5b(f)(3)(vi}-7 
clarifies that a material change in 
financial circumstances exists when a 
consumer files for bankruptcy. Proposed 
comment 5b(f)(3)(vi)~10has not been 
incorporated in the final commentary 
since the Board is currently taking 
comment on a proposal that could delete 
or revise § 226.5b(f)(3)(vi)(G) of the 
regulation. 

5b(g) Refund of Fees 

The reference to insurance premiums 
in proposed comment 5b(g)-l has been 
deleted in the final since it is unlikely 
that additional insurance would have to 
be purchased in most transactions. 


Comment 5b(g}-l has also been revised 
to reflect the fact that if there is a 
change in information provided in 
response to a request by the consumer 
pursuant to 5 226.5b(d). and the 
consumer as a result decides to not 
enter into the plan, the creditor must 
refund all fees paid. 

Section 226.6—-Initial Disclosure 
Statement 

6(e) Home Equity Plan Information 

Comment 6(e)-l clarifies that while 
creditors must disclose a list of the 
conditions that permit them, for 
example, to terminate the plan, they 
need not identify such conditions in the 
contract in a manner other than is 
generally required by the format rules in 
§ 226.5(a)(1). Some commenters 
misunderstood the proposal as imposing 
a new format rule for this disclosure. 
Comment 6(e)-4 is revised to clarify 
that, to the extent the variable rate 
information in footnote 12 and the 
annual percentage rate are the same for 
the draw and any repayment period, the 
creditor need not repeat such 
information as long as the creditor 
states that the information applies to 
both phases. Information in the proposal 
relating to delaying the timing of giving 
the more detailed repayment disclosures 
has not been incorporated in the final 
commentary. Pending final Board action 
on this issue, the commentary may be 
revised as appropriate. 

Section 226.9 — Subsequent Disclosure 
Requirements 

9(c) Change in Terms 

Comment 9(c)(1)—0 is revised to reflect 
that a creditor need not provide advance 
notice of changes'to the terms of a home 
equity plan if the change is made by 
written mutual agreement 

Proposed comment 9(c)(3}—1 has been 
renumbered as 9(c)(3)—2. New comment 
9(c)(3)-! has been added to state that if 
a creditor requires the consumer to 
request reinstatement of credit 
privileges to be in writing, the creditor 
must state that fact when notifying the 
consumer of the suspension. 

Section 226.15—Right of Rescission 

15(a) Consumer’s Right to Rescind 

Comment 15(a)(3)—2 clarifies that 
failure by a creditor to give any of the 
§ 226.5b disclosures does not prevent 
the running of the rescission period, but 
may result in civil liability or 
administrative sanctions. 


Section 226.16 Advertising 

16(d) Additional Requirements for Home 
Equity Plans 

Comment 16(d)—1 is revised to provide 
that a statement such as “low fees" does 
not trigger the need to state additional 
information. Comment 16(d)—2 is revised 
to track the disclosure rule in comment 
5b(d)(8)-l with regard to property 
insurance. Comment 16(d)—5 is revised 
to clarify the relation of the home equity 
advertising rules to the other open-end 
advertising provisions. In particular, it 
points out that if the creditor is required 
to state the annual percentage rate 
under § 226.16(d)—due to the use of a 
trigger term—the disclosures in 
§ 226.16(b) also would be required to be 
included in the advertisement. 

Other Provisions of Regulation Z 

Section 226.12—Special Credit Cord 
Provisions 

Comment 12(a)(2)-9 provides 
guidance to multiple entities that share 
responsibility for a card, such as where 
a single card has been issued by a long¬ 
distance telephone company but both 
that company and a local telephone 
company participate in matters such as 
authorization and billing. The 
commentary clarifies that the entity that 
issued the card may replace it on an 
unsolicited basis if it terminates the 
existing card, but that the other entity 
may not issue an unsolicited card. 

(Thus, in this example, the local 
company could not issue a new card of 
its own on an unsolicited basis.) 

In the proposed commentary update, 
comment was requested on whether the 
commentary should be revised so as to 
permit an additional credit card to be 
issued on an unsolicited basis by any of 
the entities in the example described 
above, even if the original card were not 
terminated. A few commenters 
supported such a revision. The Board 
does not believe that convincing policy 
reasons have been demonstrated, 
however, for altering its long-standing 
“one-for-one" rule. 

Section 226.16—Advertising 

Comment 16(b)—7 is revised to give 
further guidance on terms that trigger 
additional disclosures. For example, the 
comment explains that the phrase 
“small monthly service charge on the 
remaining balance" triggers additional 
disclosures because the statement 
discloses how the amount of the finance 
charge will be determined, not because 
the statement uses the term “small" in 
describing that a monthly service charge 
will be assessed. 
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Comment 16(b)—0 replaces a portion of 
the proposed revision to comment 16(b)- 
7. and discusses deferred billing and 
deferred payment programs. The 
comment clarifies that a statement 
regarding when finance charges begin to 
accrue is a triggering term, but that a 
statement concerning the deferral of 
billing or of payment, by itself, will not 
trigger additional disclosures. 

Section 226,17 —General Disclosure 
Requirements 

17(c) Basis of Disclosures and Use of 
Estimates 

The proposed comments concerning 
“price level ad|usted mortgages” 
(PLAMs) are included in the final 
commentary with minor revisions. 
(PLAMs have been authorized to be 
insured by the Department of Housing 
and Urban Development in a 
demonstration program.) 

Comment 17(c)(l)-17, which 
introduces special rules for disclosures 
about income tax refund anticipation 
loans (RAL8), is revised from the 
proposal to clarify that the creditor must 
ignore a demand feature and instead 
base the disclosures on the estimated 
date a refund will be delivered to the 
consumer (such as by direct deposit into 
the consumer’s account) only if, 
pursuant to the legal obligation, 
repayment of the loan is required at that 
time. The final comment also makes 
clear that a lender’s practice of 
demanding payment when the refund is 
delivered does not determine what the 
legal obligation requires; this issue must 
be resolved according to applicable 
state or other law. Some commenters 
assumed that the proposed comment 
would require RAL lenders in all cases 
to base the disclosures upon the 
estimated date a refund would be 
delivered regardless of the terms of the 
legal obligation. The comment (both as 
proposed and revised) is more limited 
due to the need for consistency with the 
general requirement that the disclosures 
reflect the terms of the legal obligation. 

Section 226 1 ,9— Certain Residential 
Mortgage Transactions 

19(b) Certain Variable-Rate 
Transactions 

Comment 19(b)—3 has been revised to 
clarify that a creditor may not delay 
providing disclosures in transactions 
involving either a legal agent or any 
other third party that is not an 
“intermediarv agent or broker.” The 
factors provided to determine whether 
or not a transaction involves an 
“intermediary agent or broker” have 
been revised to address commenters’ 
concern that the creditor’s knowledge 


and control of the broker’s actions 
should be determinative. Therefore, the 
third factor describing the amount of 
work completed by the broker has been 
revised to reflect that such knowledge 
would be based on prior dealings 
between the creditor and broker and on 
the creditor’s requirements for accepting 
applications. Comment 19(b)—5 is 
changed from the proposal to clarify that 
certain disclosure provisions are 
inapplicable to PLAMs or similar 
mortgages only to the extent that they 
relate to the addition of a margin, 
changes in the interest rate, or interest 
rate discounts; those provisions still 
could apply in other respects. 

Section 226.20 —Subsequent Disclosure 
Requirements 

20(c) Variable-Rate Adjustments 

Comment 20(c)—2 is revised to state 
that PLAMs or similar mortgages are not 
subject to the requirements of that 
section. 

List of Subjects in 12 CFR Part 226 

Advertising, Banks, Banking, 
Consumer protection, Credit, Federal 
Reserve System, Finance, Penalties, 

Rate limitations. Truth in Lending. 

(3) Text of revisions. Pursuant to 
authority granted in section 105 of the 
Truth in Lending Act (15 U.S.C. 1604 as 
amended), the Board amends the official 
staff commentary to Regulation Z (12 
CFR part 226 Supp. I) as follows; 

PART 226—[AMENDED] 

1. The authority citation for part 226 
continues to read: 

Authority: Truth in Lending Act, 15 U.S.C. 
1604 and sec. 2 Pub. L. 100-583,102 Stat. 2980; 
sec. 1204(c), Competitive Equality Banking 
Act. Pub. L 100-86,101 Stat. 552. 

2. Supplement 1 to part 226 is amended 
as follows: 

Subpart A—General 

Section 226.2 Definitions and Rules of 
Construction 

1. Comment 2(a)(15)-3 is added to 
read as follows: 

2(a) Definitions 

2(a)(15) “Credit Card“ 

***** 

3. Charge card. Generally, charge cards are 
cards used in connection with an account on 
which outstanding balances cannot be 
carried from one billing cycle to another and 
are payable when a periodic statement is 
received. Under the regulation, a reference to 
credit cards generally includes charge cards. 
The term “charge card" is. however, 
distinguished from "credit card" in §5 226.5a, 
228.9(e), 226.9(f). and 228.28(d), and 
appendices G-10 through G-13. When the 
term "credit card" is used in those provisions. 


it refers to credit cards other than charge 
cards. 

2. Comment 2(a)(20)-5 is amended by 
adding parenthetical material before the 
last sentence of the last paragraph of the 
comment to read as follows: 

2(a)(20) “Open-End Credit" 

***** 

5. Reusable line. * * * 

* * • (The rules in $ 226.5b(f). however, 
limit the ability of a creditor to suspend 
credit advances for home equity 
plans ) • * * 

***** 

3. Comment 2(a)(24)-6 is added to 
read as follows: 

2(a)(24) "Residential Mortgage 
Transaction“ 

***** 

6. Multiple purpose transactions. A 
transaction meets this definition of this 
section if any part of the loan proceeds will 
be used to finance the acquisition or initial 
construction of the consumer's principal 
dwelling. For example, a transaction to 
finance the initial construction of the 
consumer's principal dwelling is a residential 
mortgage transaction even if a portion of the 
funds will be disbursed directly to the 
consumer or used to satisfy a loan for the 
purchase of the land on which the dwelling 
will be built. 

Subpari B —Open-End Credit 

Section 226.5 General Disclosure 
Requirements 

4. Comment 5(b)(l)-l is amended by 
adding two sentences after the second 
sentence to read as follows: 

5(b) Time of Disclosures 
5(b)(1) Initial disclosures 

1. Disclosures before the first 
transaction . * * * The prohibition on the 
payment of fees other than application or 
refundable membership fees before initial 
disclosures are provided does not apply to 
home equity plans subject to $ 226.5b. See the 
commentary to $ 226.5b(h) regarding the 
collection of fees for home equity plans 
covered by § 226.5b. * * * 

* * • 4 • 

5. Comments 5a-l through 5a(g)-2 and 
headings are added to read as follows: 

Section 226.5a Credit and Charge Coni 
Applications and Solicitations 

1. General. Section 226.5a generally 
requires that credit disclosures be contained 
in application forms and preapproved 
solicitations initiated by a card issuer to open 
a credit or charge card account. (See the 
commentary to ( 228.5a(a)(3) and (e) for 
exceptions; see also $ 226.2(a)(15) and 
accompanying commentary for the definition 
of charge card.) 

2. Combining disclosures. The initial 
disclosures required by $ 228.6 do not 
substitute for the disclosures required by 
$ 226.5a; however, a card issuer may 
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establish procedures so that a single 
disclosure statement meets the requirements 
of both sections. For example, if a card issuer 
in complying with § 226.5a(e)(2) provides all 
the applicable disclosures required under 
$ 226.6. in a form that the consumer may keep 
and in accordance with the other format and 
timing requirements for that section, the 
issuer satisfies the initial disclosure 
requirements under $ 226.6 as well as the 
disclosure requirements of § 226.5a(e)(2). Or 
if. in complying with 5 228.5a(c) or 
§ 226.5a(d)(2). a card issuer provides an 
integrated document that the consumer may 
keep, and provides the § 226.5a disclosures 
(in a tabular format) along with the 
additional disclosures required under 9 226.6 
(presented outside of the table), the card 
issuer satisfies the requirements of both 
§3 226.5a and 226.6. 

5a(a) General Rules 

5a(a)(2) Form of Disclosures 

1. Prominent location. Certain of the 
required disclosures provided on or with an 
application or solicitation must be 
prominently located—that is. readily 
noticeable to the consumer. There are. 
however, no requirements that the 
disclosures be in any particular location or in 
any particular type size or typeface. 

2. Multiple accounts or varying terms. If a 
tabular format is required to be used, card 
issuers offering several types of accounts 
may disclose the various terms for the 
accounts in a single table or may provide a 
separate table for each account. Similarly, if 
rates or other terms vary from state to state, 
card issuers may list the states and the 
various disclosures in a single table or in 
separate tables. 

3. Additional information. The table 
containing the disclosures required by 

$ 226.5a should contain only the information 
required or permitted by this section. (See the 
commentary to 9 226.5a(b) for guidance on 
information permitted in the table.) Other 
credit information may be presented on or 
with an application or solicitation, provided 
such information appears outside the 
required table. 

4. Location of certain disclosures. A card 
issuer has the option of disclosing any of the 
fees in $ 226.5a(b) (8) through (10) in the 
required table or outside the table. 

5. Terminology. In general, 

9 226.5a(a)(2)(iv) requires that the 
terminology used for the disclosures specified 
in 9 226.5a(b) be consistent with that used in 
the disclosures under §§ 226.6 and 226.7. This 
standard requires that the 9 226.5a(b) 
disclosures be close in meaning to those 
under 99 226.6 and 226.7; however, the 
terminology used need not be identical. In 
addition, § 226.5a(a)(2)(i) requires that the 
headings, content, and format of the tabular 
disclosures be substantially similar, but need 
not be identical, to the tables in Appendix G. 
A special rule applies to the grace period 
disclosure, however the term “grace period" 
must be used, either in the heading or in the 
text of the disclosure. 

6 Deletion of inapplicable disclosures. 
Generally, disclosures need only be given as 
applicable. Card issuers may, therefore, 
delete inapplicable headings and their 


corresponding boxes in the table. For 
example, if no transaction fee is imposed for 
purchases, the disclosure form may contain 
the heading ‘Transaction fee for purchases” 
and a box showing “none," or the heading 
and box may be deleted from the table. There 
is an exception for the grace period 
disclosure, however even if no grace period 
exists, that fact must be stated. 

5a(a)(3) Exceptions 

1. Coverage. Certain exceptions to the 
coverage of 9 226.5a are stated in 

9 226.5a(a)(3); in addition, the requirements of 
9 226.5a do not apply to the following: 

• Lines of credit accessed solely by 
account numbers 

• Addition of a credit or charge card to an 
existing open-end plan 

2. Noncoverage of “consumer initiated“ 
requests. Applications provided to a 
consumer upon request are not covered by 
9 226.5a. even if the request is made in 
response to the card issuer’s invitation to 
apply for a card account. To illustrate, if a 
card issuer invites consumers to call a toll- 
free number or to return a response card to 
obtain an application, the application sent in 
response to the consumer's request need not 
contain the disclosures required under 

9 226.5a. Similarly, if the card issuer invites 
consumers to call and make an oral 
application on the telephone. 9 226.5a does 
not apply to the application made by the 
consumer. If. however, the card issuer calls a 
consumer or initiates a telephone discussion 
with a consumer about opening a card 
account and contemporaneously takes an 
oral application, such applications are 
subject to 9 226.5a, specifically 9 226.5a(d). 

3. General purpose applications. The 
requirements of this section do not apply to 
general purpose applications unless the 
application, or material accompanying it, 
indicates that it can be used to open a credit 
or charge card account. 

5a(a)(5) Certain Fees that Vary by State 

1. Manner of disclosing range. If the card 
issuer discloses a range of fees instead of 
disclosing the amount of the fee imposed in 
each state, the range may be stated as the 
lowest authorized fee (zero, if there are one 
or more states where no fee applies) to the 
highest authorized fee. 

5a(b) Required Disclosures 

5a(b)( 1) Annual Percentage Rate 

1. Periodic rate. The periodic rate, 
expressed as such, may be disclosed in the 
table in addition to the required disclosure of 
the corresponding annual percentage rate. 

2. Variable-rate accounts — definition. For 
purposes of 9 226.5a(b)(l). a variable-rate 
account exists when rate changes are part of 
the plan and are tied to an index or formula. 
(See the commentary to 9 226.6(a)(2) for 
examples of variable-rate plans.) 

3. Variable-rate accounts—rates in effect. 
For variable-rate disclosures in direct mail 
applications and solicitations subject to 

9 226.5a(c), and in applications and 
solicitations made available to the general 
public subject to 9 226.5a(e), the rules 
concerning accuracy of the annual percentage 
rate are stated in 9 226.5a(b)(l)(ii). For 


variable-rate disclosures in telephone 
applications and solicitations subject to 
9 226.5a(d). the card issuer must provide an 
annual percentage rate currently applicable 
when oral disclosures are provided under 
9 226.5a(d)(l). For the alternate disclosures 
under 9 226.5a(d)(2). the card issuer must 
provide the annual percentage rate in effect 
at the time the disclosures are mailed or 
delivered. A rate in effect also includes the 
rate as of a specified date (which rate is then 
updated from time to time, for example, each 
calendar month) or an estimated rate 
provided in accordance with 9 226.5(c). 

4. Variable-rate accounts—other 
disclosures. In describing how the applicable 
rate will be determined, the card issuer must 
identify the index or formula and disclose 
any margin or spread added to the index or 
formula in setting the rate. The card issuer 
may disclose the margin or spread as a range 
of the highest and lowest margins that may 
be applicable to the account. A disclosure of 
any applicable limitations on rate increases 
or decreases may also be included in the 
table. 

5. Introductory rates—discounted rates. If 
the initial rate is temporary and is lower than 
the rate that will apply after the temporary 
rate expires, the card issuer must disclose the 
annual percentage rate that would otherwise 
apply to the account. In a fixed-rate account, 
die card issuer must disclose the rate that 
will apply after the introductory rate expires. 
In a variable-rate account, the card issuer 
must disclose a rate based on the index or 
formula applicable to the account in 
accordance with the rules in 9 226.5a(b)(l)(ii) 
and comment 5a(b)(l)-3. An initial 
discounted rate may be provided in the table 
along with the rate required to be disclosed if 
the card issuer also discloses the time period 
during which the introductory rate will 
remain in effect. 

6. Introductory rates—premium rotes . If the 
initial rate is temporary and is higher than 
the permanently applicable rate, the card 
issuer must disclose the initial rate. The 
issuer may disclose in the table the rate that 
would otherwise apply if the issuer also 
discloses the time period during which the 
initial rate will remain in effect. 

5a(b)(2) Fees for Issuance or A vailability 

\. Membership fees. Membership fees for 
opening an account must be disclosed under 
this paragraph. A membership fee to join an 
organization that provides a credit or charge 
card as a privilege of membership must be 
disclosed only if the card is issued 
automatically upon membership. Such a fee 
need not be disclosed if membership results 
merely in eligibility to apply for an account. 

2. Enhancements. Fees for optional services 
in addition to basic membership privileges in 
a credit or charge card account (for example, 
travel insurance or card registration services) 
need not be disclosed under this paragraph if 
the basic account may be opened without 
paying such fees. 

3. One-time fees. Disclosure of non-periodic 
fees is limited to fees related to opening the 
account, such as one-time membership fees. 
The following are examples of fees that 
should not be disclosed in the table: 








13108 


Federal Register / Vol. 55, No. 68 / Monday, April 9, 1990 / Rules and Regulations 


• Fees for reissuing a lost or stolen card 

• Statement reproduction fees 

• Application fees described in 
5 228.4(c)(1) 

4. Waived or reduced fees. If fees required 
to be disclosed are waived or reduced for a 
limited time, the introductory fees or the fact 
of fee waivers may be provided in the table 
in addition to the required fees if the card 
issuer also discloses how long the fees or 
waivers will remain in effect. 

5. Fees stated as annual amount. Fees 
imposed periodically must be stated as an 
annual total. For example, if a fee is imposed 
quarterly, the disclosures would state the 
total amount of the fees for one year. (See. 
however, the commentary to fi 226.9(e) with 
regard to disclosure of such fees in renewal 
notices.) 

5a(b)(4) Transaction Charges 

1. Charges imposed by person other than 
card issuer. Charges imposed by a third 
party, such as a seller of .goods, would not be 
disclosed under this section; the third party 
would be responsible for disclosing the 
charge under $ 226.9(d)(1). 

5a(b)(S) Grace Period 

1. How disclosure is made. The card issuer 
may. but need not. refer to the beginning or 
ending point of any grace period and briefly 
state any conditions on the applicability of 
the grace period. For example, the grace 
period disclosure might read **30 days** or **30 
days from the date of the periodic statement 
(provided you have paid your previous 
balance in full by the due date).** 

5a(b)(6) Balance Computation Method 

1. Form of disclosure. In cases where the 
card issuer uses a balance calculation 
method that is identified by name in the 
regulation, the card issuer may only disclose 
the name of the method in the table. In cases 
where the card issuer uses a balance 
computation method that is not identified by 
name in the regulation, the disclosure in the 
table should clearly explain the method in as 
much detail as set forth in the descriptions of 
balance methods in section 226.5a(g). The 
explanation need not be as detailed as that 
required for the disclosures under 

§ 226.6(a)(3). (See the commentary to 
§ 226.5a(g) for guidance on particular 
methods.) 

2. Determining the method. In determining 
the appropriate baionoe computation method 
for purchases for disclosure purposes, the 
card issuer must assume that a purchase 
balance will exist at the end of any grace 
period. Thus, for example, if the average 
daily balance method will include new 
purchases or cover two billing cycles only if 
purchase balances are not paid within the 
grace period, the card issuer would disclose 
the name of the average daily balance 
method that includes new purchases or 
covers two billing cycles, respectively. The 
card issuer should not assume the existence 
of a purchase balance, however, in making 
other disclosures under $ 226.5a(b). 

5a(h)(7) Statement on Charge Card 
Payments 

1. Applicability and content. The disclosure 
that charges are payable upon receipt of the 


periodic statement is applicable only to 
charge card accounts. In making this 
disclosure, the card issuer may make such 
modifications as are necessary to more 
accurately reflect the circumstances of 
repayment under the account. For example, 
the disclosure might read, "Charges are due 
and payable upon receipt of the periodic 
statement and must be paid no later than 15 
days after receipt of such statement." 

5a(b)(8) Cash Advance Fee 

1. Applicability. The card issuer must 
disclose only those fees it imposes for a cash 
advance that are finance charges under 
S 226.4. For example, a charge for a cash 
advance at an automated teller machine 
(ATM) would be disclosed under 
5 226.5a(b)(8) if no similar charge is imposed 
for ATM transactions not involving an 
extension of credit. (See comment 4(a)-5 for a 
description of such a fee.) 

5a(b)(9) Late Payment Fee 

1. Applicability. The disclosure of the fee 
for a late payment includes only those fees 
that will be imposed for actual, unanticipated 
late payments. (See the commentary to 
$ 226.4(c)(2) for additional guidance on late 
payment fees.) 

5a(b)(10) Over-the-Limit Fee 

1. Applicability. The disclosure of fees for 
exceeding a credit limit does not include fees 
for other types of default or for services 
related to exceeding the limit. For example, 
no disclosure is required of fees for 
reinstating credit privileges or fees for the 
dishonor of checks on an account that, if 
paid, would cause the credit limit to be 
exceeded. 

5a(c) Direct Mail Applications and 
Solicitations 

1. Accuracy. In general disclosures in 
direct mail applications and solicitations 
must be accurate as of the time of mailing. 
(An accurate variable annual percentage raie 
is one in effect within 30 days before 
mailing.) 

2. Mailed publications. Applications or 
solicitations contained in generally available 
publications mailed to consumers (such as 
subscription magazines) are subject to the 
requirements applicable to "take-ones” in 

§ 226.5a(e), rather than the direct mail 
requirements of $ 226.5a(c). However, if a 
primary purpose of a card issuer's mailing is 
to offer credit or charge card accounts—for 
example, where a card issuer "prescreens" a 
list of potential cardholders using credit 
criteria, and then mails to the targeted group 
its catalog containing an application or a 
solicitation for a card account—the direct 
mail rules apply. In addition, a card issuer 
may use a single application form as a "take- 
one" (in racks in public locations, for 
example) and for direct mailings, if the card 
issuer complies with the requirements of 
$ 226.5a(c) even when the form is used as a 
"take-one”—that is. by providing current 
information and presenting the required 
disclosures in a tabular format—and 
eliminates the information required under 
§ 226.5a(e)(l) (ii) and (iii). 


5a(d) Telephone Applications and 
Solicitations 

1. Coverage. This paragraph applies if: 

• A telephone conversation between a 
card issuer and consumer may result in the 
issuance of a card as a consequence of an 
issuer-initiated offer to open an account for 
which the issuer does not require any 
application (that is. a "preapproved" 
telephone solicitation). 

• The card issuer initiates the contact and 
at the same time takes application 
information over the telephone. 

This paragraph does not apply to: 

• Telephone applications initiated by the 
consumer. 

• Situations where no card will be 
issued—because, for example, the consumer 
indicates that he or she does not want the 
card, or the card issuer decides either during 
the telephone conversation or later not to 
issue the card. 

5o(e) Applications and Solicitations Made 
Available to General Public 

1. Coverage. Applications and solicitations 
made available to the general public include 
what are commonly referred to as "take-one" 
applications typically found at counters in 
banks and retail establishments, as well as 
applications contained in catalogs, magazines 
and other generally available publications. In 
the case of credit unions, this paragraph 
applies to applications and solicitations to 
open card accounts made available to those 
in the general field of membership. 

2. Cross-selling. If a card issuer invites a 
consumer to apply for a credit or charge card 
(for example, where the issuer engages in 
cross-selling), an application provided to the 
consumer at the consumer's request is not 
considered an application made available to 
the general public and therefore is not subject 
to $ 226.5a(ej. For example, the following are 
not covered: 

• A consumer applies in person for a car 
loan at a financial institution and the loan 
officer invites the consumer to apply for a 
credit or charge card account; the consumer 
accepts the invitation. 

• An employee of a retail establishment, in 
the course of processing a sales transaction 
using a bank credit card, asks a customer if 
he or she would like to apply for the retailer’s 
credit or charge card: the customer responds 
affirmatively. 

3. Toll-free telephone number. If a card 
issuer, in complying with any of the 
disclosure options of fi 226.5a(e). provides a 
telephone number for consumers to call to 
obtain credit information, the number must 
be toll-free lor nonlocal calls made from an 
area code other than the one used in the card 
issuer's dialing area. Alternatively, a card 
issuer may provide any telephone number 
that allows a consumer to call for information 
and reverse the telephone charges. 

5a(e)(2j Disclosure of Required Credit 
Information 

1. Date of printing. Disclosure of the month 
and year fulfills the requirement to disclose 
the date an application was printed. 

2. Form of disclosures. The disclosures 
specified in $ 226.5a(e) (i). (ii). and (iii) may 
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appear either in or outside the table 
containing the required credit disclosures. 

5a(e)(2) Inclusion of Certain Initial 
Disclosures 

1. Accuracy of disclosures. The disclosures 
required by § 226.5a(e)(2) generally must be 
current as of the time they are made 
available to the public. Disclosures are 
considered to be made available at the time 
they are placed in public locations (in the 
case of "take-ones”) or mailed to consumers 
(in the case of publications). 

2. Accuracy — exception. If a card issuer 
discloses all the information required by 

§ 226.5a(e)(l)(ii) on the application or 
solicitation, the disclosures under 
§ 226.5a(e)(2) need only be current as of the 
date of printing. (A current variable annual 
percentage rate would be one in effect within 
30 days before printing.) 

5a(e)(3) No Disclosure of Credit 
Information 

1. When disclosure option available. A 
card issuer may use this option only if the 
issuer does not include on or with the 
application or solicitation any statement that 
refers to the credit disclosures required by 
§ 220.5a(b). Statements such as “no annual 
fee,” “low interest rate,” “favorable rates," 
and "low costs" are deemed to refer to the 
required credit disclosures and. therefore, 
may not be included on or with the 
solicitation or application, if the card issuer 
chooses to use this option. 

5a(e)(4) Prompt Response to Requests for 
Information 

1. Prompt disclosure. Information is 
promptly disclosed if it is given within 30 
days of a consumer's request for information 
but in no event later than delivery of the 
credit or charge card. 

2. Information disclosed. When a consumer 
requests credit information, card issuers need 
not provide all the required credit disclosures 
in all instances. For example, if disclosures 
have been provided in accordance with 

§ 226.5a(e) (1) or (2) and a consumer calls or 
writes a card issuer to obtain information 
about changes in the disclosures, the issuer 
need only provide the items of information 
that have changed from those previously 
disclosed on or with the application or 
solicitation. If a consumer requests 
information about particular items, the card 
issuer need only provide the requested 
information. If, however, the card issuer has 
made disclosures in accordance with the 
option in fi 226.5a(e)(3) and a consumer calls 
or writes the card issuer requesting 
information about costs, all the required 
disclosure information must be given. 

3. Manner of response. A card issuer's 
response to a consumer’s request for credit 
information may be provided orally or in 
writing, regardless of the manner in which 
the consumer's request is received by the 
issuer. Furthermore, the card issuer may 
provide the information listed in either 

$ 226.5a(e) (1) or (2). Information provided in 
writing need not be in a tabular format. 


5a(f) Special Charge Card Rule—Cord 
Issuer and Person Extending Credit Not the 
Same Person 

1. Duties of charge card issuer. Although 
the charge card issuer is not required to 
disclose information about the underlying 
open-end credit plan if the card issuer meets 
the conditions set forth in $ 226.5a(f), the card 
issuer must disclose the information relating 
to the charge card plan itself. 

2. Duties of creditor maintaining open-end 
plan. Section 220.5a does not impose 
disclosure requirements on the creditor that 
maintains the underlying open-end credit 
plan. This is the case even though the 
creditor offering the open-end credit plan 
may be considered an agent of the charge 
card issuer. (See comment 2(a)(7)-l.) 

3. Form of disclosures. The disclosures 
required by $ 220.5a(f) may appear either in 
or outside the table containing the required 
credit disclosures in circumstances where a 
tabular format is required. 

5a(g) Balance Computation Methods 
Defined 

1. Daily balance method. Card issuers 
using the daily balance method may disclose 
it using the name "average daily balance 
(including new purchases)" or "average daily 
balance (excluding new purchases)," as 
appropriate. Alternatively, such card issuers 
may explain the method. (See comment 7(e}-5 
for a discussion of the daily balance method.) 

2. Two-cycle average daily balance 
methods. The "two-cycle average daily 
balance" methods described in $ 220.5a(g)(2) 
(i) and (ii) include those methods in which the 
average daily balances for two billing cycles 
may be added together to compute the 
finance charge. Such methods also include 
those in which a periodic rate is applied 
separately to the balance in each cycle, and 
the resulting finance charges are added 
together. The method is a "two-cycle average 
daily balance" even if the finance charge is 
based on both the current and prior cycle 
balances only under certain circumstances, 
such as when purchases during a prior cycle 
were carried over into the current cycle and 
no finance charge was assessed during the 
prior cycle. Furthermore, the method is a 
"two-cycle average daily balance method" if 
the balances for both the current and prior 
cycles are average daily balances, even if 
those balances are figured differently. For 
example, the name "two-cycle average daily 
balance (excluding new purchases)" should 
be used to describe a method in which the 
finance charge for the current cycle, figured 
on an average daily balance excluding new 
purchases, will be added to the finance 
charge for the prior cycle, figured on an 
average daily balance of only new purchases 
during that prior cycle. 

6. Comments 5b-l through 5b(h)-3 and 
headings are added to read as follows: 

Section 226.5b Requirements for Home 
Equity Plans 

1. Coverage. This section applies to all 
open-end credit plans secured by the 
consumer's "dwelling," as defined in 
$ 220.2(a)(19). and is not limited to plans 
secured by the consumer's principal dwelling. 


(See the commentary to $ 220.3(a), which 
discusses whether transactions are consumer 
or business-purpose credit, for guidance on 
whether a home equity plan is subject to 
Regulation Z.) 

2. Transition rules and renewals of 
preexistinq plans. The requirements of this 
section do not apply to home equity plans 
entered into before November 7,1989. The 
requirements of this section also do not apply 
if the original consumer, on or after 
November 7,1989, renews a plan entered into 
prior to that date (with or without changes to 
the terms). If, on or after November 7,1989, a 
security interest in the consumer’s dwelling is 
added to a line of credit entered into before 
that date, the substantive restrictions of this 
section apply for the remainder of the plan, 
but no new disclosures are required under 
this section. 

3. Disclosure of repayment phase — 
applicability of requirements. Some plans 
provide in the initial agreement for a period 
during which no further draws may be taken 
and repayment of the amount borrowed is 
made. All of the applicable disclosures in this 
section must be given for the repayment 
phase. Thus, for example, a creditor must 
provide payment information about the 
repayment phase as well as about the draw 
period, as required by $ 220.5b(d)(5). If the 
rate that will apply during the repayment 
phase is fixed at a known amount, the 
creditor must provide an annual percentage 
rate under $ 220.5b(d)(0) for that phase. If, 
however, a creditor uses an index to 
determine the rate that will apply at the time 
of conversion to the repayment phase—even 
if the rate will thereafter be fixed—the 
creditor must provide the information in 

§ 226.5b(d)( 12). as applicable. 

4. Payment terms—applicability of closed- 
end provisions and substantive rules. All 
payment terms that are provided for in the 
initial agreement are subject to the 
requirements of subpart B and not subpart C 
of the regulation. Payment terms that are 
subsequently added to the agreement may be 
subject to subpart B or to subpart C. 
depending on the circumstances. The 
following examples apply these general rules 
to different situations: 

• If the initial agreement provides for a 
repayment phase or for other payment terms 
such as options permitting conversion of part 
or all of the balance to a fixed rate during the 
draw period, these terms must be disclosed 
pursuant to § § 220.5b and 220.0. and not 
under subpart C. Furthermore, the creditor 
must continue to provide periodic statements 
under $ 220.7 and comply with other 
provisions of subpart B (such as the 
substantive requirements of $ 220.5b(f)) 
throughout the plan, including the repayment 
phase. 

• If the consumer and the creditor enter 
into an agreement during the draw period to 
repay all or part of the principal balance on 
different terms (for example, with a fixed rate 
of interest) and the amount of available 
credit will be replenished as the principal 
balance is repaid, the creditor must continue 
to comply with subpart B. For example, the 
creditor must continue to provide periodic 
statements and comply with the substantive 
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requirements of | 226.5b{f) throughout the 
plan. 

• If the consumer and creditor enter into 
an agreement during the draw period to repay 
all or part of the principal balance and the 
amount of available credit will not be 
replenished as the principal balance is 
repaid, the creditor must give closed-end 
credit disclosures pursuant to subpart C for 
that new agreement. In such cases, subpart B. 
including the substantive rules, does not 
apply to the closed-end credit transaction, 
although it will continue to apply to any 
remaining open-end credit available under 
the plan. 

5. Spreader clause . When a creditor holds a 
mortgage or deed of trust on the consumer's 
dwelling and that mortgage or deed of trust 
contains a "spreader clause" (also known as 
a "dragnet" or cross-collateralization clause], 
subsequent occurrences such as the opening 
of an open-end plan are subject to the rules 
applicable to home equity plans to the same 
degree as if a security interest were taken 
directly to secure the plan, unless the creditor 
effectively waives its security interest under 
the spreader clause with respect to the 
subsequent open-end credit extensions. 

5b(a) Form of Disclosures 

5b(a)(l) General 

1. Written disclosures. The disclosures 
required under this section must be clear and 
conspicuous and in writing, but need not be 
in a form the consumer can keep. (See the 
commentary to ft 226.6(e) for special rules 
when disclosures required under ft 226J>b(d) 
are given in a retainable form.) 

2. Disclosure of annual percentage rate — 
more conspicuous requirement . As provided 
in ft 226.5(a)(2). when the term "annual 
percentage rate" is required to be disclosed 
with a number, it must be more conspicuous 
than other required disclosures. 

3. Segregation of disclosures. While most 
of the disclosures must be grouped together 
and segregated from all unrelated 
information, the creditor is permitted to 
include information that explains or expands 
on the required disclosures, including, for 
example: 

• Any prepayment penalty 

• How a substitute index may be chosen 

• Actions the creditor may take short of 
terminating and accelerating an outstanding 
balance 

• Renewal terms 

• Rebate of fees 

An example of information that does not 
explain or expand on the required disclosures 
and thus cannot be included is the creditor's 
underwriting criteria, although the creditor 
could provide such information separately 
from the required disclosures. 

4. Method of providing disclosures. A 
creditor may provide a single disclosure form 
for all of its home equity plans, as long as the 
disclosure describes all aspects of the plans. 
For example, if the creditor offers several 
payment options, all such options must be 
disclosed. (See. however, the commentary to 
$ 226.5b(d)(5)(iii) and (d)(12) (x) and (xi) for 
disclosure requirements relating to these 
provisions.) If any aspects of a plan are 
linked together, the creditor must disclose 
clearly the relationship of the terms to each 


other. For example, if the consumer can only 
obtain a particular payment option in 
conjunction with a certain variable-rate 
feature, this fact must be disclosed. A 
creditor has the option of providing separate 
disclosure forms for multiple options or 
variations in features. For example, a creditor 
that offers different payment options for the 
draw period may prepare separate disclosure 
forms for the two payment options. A creditor 
using this alternative, however, must include 
a statement on each disclosure form that the 
consumer should ask about the creditor's 
other home equity programs. (This disclosure 
is required only for those programs available 
generally to the public. Thus, if the only other 
programs available are employee preferred- 
rate plans, for example, the creditor would 
not have to provide this statement.) A 
creditor that receives a request for 
information about other available programs 
must provide the additional disclosures as 
soon as reasonably possible. 

5b(a)(2) Precedence of Certain Disclosures 

1. Precedence rule. The list of conditions 
provided at the creditor’s option under 
5 226.5b(d)(4)(iii) need not precede the other 
disclosures. 

5b(b) Time of Disclosures 

1. Mail and telephone applications. If the 
creditor sends applications through the mail 
the disclosures and a brochure must 
accompany the application. If an application 
is taken over the telephone, the disclosures 
and brochure may be delivered or mailed 
within three business days of taking the 
application. If an application is mailed to the 
consumer following a telephone request, 
however, the creditor also must send the 
disclosures and a brochure along with the 
application. 

2. General purpose applications. The 
disclosures and a brochure need not be 
provided when a general purpose application 
is given to a consumer unless (1) the 
application or materials accompanying it 
indicate that it can be used to apply for a 
home equity plan or (2) the application is 
provided in response to a consumer's specific 
inquiry about a home equity plan. On the 
other hand, if a general purpose application is 
provided in response to a consumer's specific 
inquiry only about credit other than a home 
equity plan, the disclosures and brochure 
need not be provided even if the application 
indicates it can be used for a home equity 
plan, unless it is accompanied by 
promotional information about home equity 
plans. 

3. Publicly-available applications. Some 
creditors make applications for home equity 
plans, such as "take-ones," available without 
the need for a consumer to request them. 
These applications must be accompanied by 
the disclosures and a brochure, such as by 
attaching the disclosures and brochure to the 
application form. 

4. Response cards. A creditor may solicit 
consumers for its home equity plan by 
mailing a “response card" which the 
consumer returns to the creditor to indicate 
interest in the plan. If the only action taken 
by the creditor upon receipt of the response 
card is to send the consumer an application 


form or to telephone the consumer to discuss 
the plan, the creditor need not send the 
disclosures and brochure with the response 
card. 

5. Denial or withdrawal of application. In 
situations where footnote 10a permits the 
creditor a three-day delay in providing 
disclosures and the brochure, if the creditor 
determines within that period that an 
application will not be approved, the creditor 
need not provide the consumer with the 
disclosures or brochure. Similarly, if the 
consumer withdraws the application within 
this three-day period, the creditor need not 
provide the disclosures or brochure. 

6. Intermediary agent or broker. In 
determining whether or not an application 
involves an "intermediary agent or broker" 
as discussed in footnote 10a, creditors should 
consult the provisions in comment 19(b)—3. 

5b(c) Duties of Third Parties 

1. Disclosure requirements. Although third 
parties who give applications to consumers 
for home equity plans must provide the 
brochure required under ft 226.5b(e) in all 
cases, such persons need provide the 
disclosures required under ft 226.5b(d) only in 
certain instances. A third party has no duty 
to obtain disclosures about a creditor’s home 
equity plan or to create a set of disclosures 
based on what it knows about a creditor’s 
plan. If. however, a creditor provides the 
third party with disclosures along with its 
application form, the third party must give 
the disclosures to the consumer with the 
application form. The duties under this 
section are those of the third party; the 
creditor is not responsible for ensuring that a 
third party complies with those obligations. If 
an intermediary agent or broker takes an 
application over the telephone or receives an 
application contained in a magazine or other 
publication, footnote 10a permits that person 
to mail the disclosures and brochure within 
three business days of receipt of the 
application. (See the commentary to 
§ 226.5b(h) about imposition of 
nonrefundable fees.) 

5b(d) Content of Disclosures 

1. Disclosures given as applicable. The 
disclosures required under this section need 
be made only as applicable. Thus, for 
example, if negative amortization cannot 
occur in a home equity plan, a reference to it 
need not be made. 

2. Duty to respond to requests for 
information. If the consumer, prior to the 
opening of a plan, requests information as 
suggested in the disclosures (such as the 
current index value or margin), the creditor 
must provide this information as soon as 
reasonably possible after the request. 

5b(d)(l) Retention of Information 

1, When disclosure not required. The 
creditor need not disclose that the consumer 
should make or otherwise retain a copy of the 
disclosures if they are retainable—for 
example, if the disclosures are not part of an 
application that must be returned to the 
creditor to apply for the plan. 
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5b(d)(2) Conditions for Disclosed Terms 
Paragraph 5hfd)(2)(ij 

1. Guaranteed terms. The requirement that 
the creditor disclose the time by which an 
application must be submitted to obtain the 
disclosed terms does not require the creditor 
to guarantee any terms. If a creditor chooses 
not to guarantee any terms, it must disclose 
that all of the terms are subject to change 
prior to opening the plan. The creditor also is 
permitted to guarantee some terms and not 
others, but must indicate which terms are 
subject to change. 

2. Date for obtaining disclosed terms. The 
creditor may disclose either a specific date or 
a time period far obtaining the disclosed 
terms. If the creditor discloses a time period, 
the consumer must be able to determine from 
(he disclosure the specific date by which an 
application must be submitted to obtain any 
guaranteed terms. For example, the 
disclosure might read, ‘To obtain the 
following terms, you must submit your 
application within 60 days after the date 
appearing on this disclosure,” provided the 
disclosure form also shows the date. 

Paragraph 5b(d)(2)(ii) 

1. Relation to other provisions. Creditors 
should consult the rules in 8 226.5b(g) 
regarding refund of fees. 

5b[d)(4) Possible Actions by Creditor 

Paragraph 5b(d)(4)(i) 

1. Fees imposed upon termination. This 
disclosure applies only to fees (such as 
penalty or prepayment fees) that the creditor 
imposes if it terminates the plan prior to 
normal expiration. The disclosure does not 
apply to fees that are imposed either when 
the plan expires In accordance with the 
agreement or if the consumer terminates the 
plan prior to its scheduled maturity. In 
addition, the disclosure does not apply to 
fees associated with collection of the debt, 
such as attorneys fees and court costs, or to 
increases in the annual percentage rate 
linked to the consumer’s failure to make 
payments. The actual amount of the fee need 
not be disclosed. 

2. Changes specified in the initial 
agreement. If changes may occur pursuant to 
$ 226.5b(f)(3)(n, 8 creditor must state that 
certain changes will be implemented as 
specified in the initial agreement. 

Paragraph 5b(d)(4)(iiiJ 

1. Disclosure of conditions, in making this 
disclosure, the creditor may provide a 
highlighted copy of the document that 
contains such information, such as the 
contract or security agreement The relevant 
items must be distinguished from the other 
information contained in the document. For 
example, the creditor may provide a cover 
sheet that specifically points out which 
contract provisions contain the information, 
or may mark the relevant items on the 
document itself. As an alternative to 
disclosing the conditions in this manner, the 
creditor may simply describe the conditions 
using the language in 8 226.5b (f)(2) and 
(f)(3)(vi) or language that Is substantially 
similar. In describing specified changes that 
may be implemented during the plan, the 


creditor may provide a disclosure such os 
“Our agreement permits us to make certain 
changes to the terms of the line at specified 
times or upon the occurrence of specified 
events." 

2. Form of disclosure. The list of conditions 
under 8 Z26.5b(d)(4)(iii) may appear with the 
segregated disclosures or apart from them. If 
the creditor elects to provide the list of 
conditions with the segregated disclosures, 
the list need not comply with the precedence 
rule in 8 226.5b{a)(2). 

5b(d)(5) Payment Torms 

Paragraph 3b(d)(5)(i) 

1. Length of the plan. The combined length 
of the draw period and any repayment period 
need not be stated. If the length of the 
repayment phase cannot be determined 
because, for example, it depends on the 
balance outstanding at the beginning of the 
repayment period, the creditor must state that 
the length is determined by the size of the 
balance. If the length of the plan iB indefinite 
(for example, because there is no time limit 
on the period during which the consumer can 
take advances). the creditor must state that 
fact. 

2. Renewal provisions. If. under the credit 
agreement, a creditor retains the right to 
review a line at the end of the specified draw 
period and determine whether to renew or 
extend the draw period of the plan, the 
possibility of renewal or extension— 
regardless of its likelihood—should be 
ignored for purposes of the disclosures. For 
example, if an agreement provides that the 
draw period is five years and that the 
creditor may renew the draw period for an 
additional five years, the possibility of 
renewal should be ignored and the draw 
period should be considered five years. (See 
the commentary accompanying 8 226.9(c)(1) 
dealing with change in termB requirements.) 

Paragraph 5b(d)(5)[ii) 

1. Determination of the minimum periodic 
payment. This disclosure must reflect how 
the minimum periodic payment is determined, 
but need only describe the principal and 
interest components of the payment. Other 
charges that may be part of the payment (as 
well as the balance computation method) 
may. but need not be described under this 
provision. 

2. Fixed rate and term payment options 
during draw period. If the home equity plan 
permits the consumer to repay all or part of 
the balance during the draw period at a fixed 
rate (rather than a variable rate) and over a 
specified time period, this feature must be 
disclosed. To illustrate, a variable-rate plan 
may permit a consumer to elect during a ten- 
year draw period to repay all or a portion of 
the balance over a three-year period at a 
fixed rate. The creditor must disclose the 
rules relating to this feature including the 
period during which the option can be 
selected, the length of time over which 
repayment can occur, any fees imposed for 
such a feature, and the specific rate or a 
description of the index and margin that will 
apply upon exercise of this choice. For 
example, the index and margin disclosure 
might state. Tf you choose to convert any 
portion of your balance to a fixed rate, the 


rate will be the highest prime rate published 
in the “Wall Street journal” that is in effect at 
the date of conversion plus a margin.” If the 
fixed rate is to be determined according to an 
index, it must be one that is outside the 
creditor’s control and is publicly available in 
accordance with $ 226.5bff)(1). The effect of 
exercising the option should not be reflected 
elsewhere in the disclosures, such as in the 
historical example required in 
8 226.5b(d)(12)(xr). 

3. Balloon payments. In programs where 
the occurrence of a balloon payment is 
possible, the creditor must disclose the 
possibility of a balloon payment even if such 
a payment is uncertain or unlikely. In such 
cases, the disclosure might read, “Your 
minimum payments may not be sufficient to 
fully repay the principal that is outstanding 
on your line. If they are not. you will be 
required to pay the entire outstanding 
balance in a single payment.” In programs 
where a balloon payment will occur, such as 
programs with interest-only payments during 
the draw period and no repayment period, 
the disclosures must state that fact. For 
example, the disclosure might read. “Your 
minimum payments will not repay the 
principal that Is outstanding on your line. You 
will be required to pay the entire outstanding 
balance In a single payment.” In making this 
disclosure, the creditor is not required to use 
the term “balloon payment” The creditor 
also is not required to disclose the amount of 
the balloon payment. (See, however, the 
requirement under 8 226.5b(d)(5)(iii).) The 
balloon payment disclosure does not apply in 
cases where repayment of the entire 
outstanding balance would occur only as a 
result of termination and acceleration. Tbe 
creditor also need not make a disclosure 
about balloon payments if the final payment 
could not be more than twice the amount of 
other minimum payments under the plan. 

Paragraph 5b(d)(5)(iii) 

1. Minimum periodic payment example. In 
disclosing the payment example, the creditor 
may assume that the credit limit as well as 
the outstanding balance is $10,000 if such an 
assumption is relevant to calculating 
payments. (If the creditor only offers lines of 
credit for less than $10,000, the creditor may 
assume an outstanding balance of $5,000 
instead of $10,000 in making this disclosure.) 
The example should reflect the payment 
comprised only of principal and interest. 
Creditors may provide an additional example 
reflecting other charges that may be included 
in the payment, such as credit insurance 
premiums. Creditors may assume that all 
months have an equal number of days, that 
payments are collected in whole cents, and 
that payments will fall on a business day 
even though they may be due on a non¬ 
business day. For variable-rate plans, the 
example must be based on the last rate in the 
historical example required in 
8 226.5b(d)(12)(xi). or a more recent rate. In 
cases where the last rate shown in the 
historical example iB different from the index 
value and margin (for example, due to a rate 
cap), creditors should calculate the rate by 
using the index value and margin. A 
discounted rate may not be considered a 
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more recent rate in calculating this payment 
example for either variable* or fixed-rate 
plans. 

2. Representative examples. In plans with 
multiple payment options within the draw 
period or within any repayment period, the 
creditor may provide representative 
examples as an alternative to providing 
examples for each payment option. The 
creditor may elect to provide representative 
payment examples based on three categories 
of payment options. The first category 
consists of plans that permit minimum 
payment of only accrued finance charges 
(“interest only” plans). The second category 
includes plans in which a fixed percentage or 
a fixed fraction of the outstanding balance or 
credit limit (for example. 2% of the balance or 
Vi noth of the balance) is used to determine 
the minimum payment. The third category 
includes all other types of minimum payment 
options, such as a specified dollar amount 
plu9 any accrued finance charges. Creditors 
may classify their minimum payment 
arrangements within one of these three 
categories even if other features exist, such 
as varying lengths of a draw or repayment 
period, required payment of past due 
amounts, late charges, and minimum dollar 
amounts. The creditor may use a single 
example within each category to represent 
the payment options in that category. For 
example, if a creditor permits minimum 
payments of 1%. 2%, 3% or 4% of the 
outstanding balance, it may pick one of these 
four options and provide the example 
required under $ 226.5b(d)(5)(iii) for that 
option alone. 

The example used to represent a category 
must be an option commonly chosen by 
consumers, or a typical or representative 
example. (See the commentary to 
$ 226.5b(d)(12) (x) and (xi) for a discussion of 
the use of representative examples for 
making those disclosures. Creditors using a 
representative example within each category 
must use the same example for purposes of 
the disclosures under $ 226.5b (d)(5)(iii) and 
(d)(12) (x) and (xi).) Creditors may use 
representative examples under $ 226.5b(d)(5) 
only with respect to the payment example 
required under paragraph (d)(5)(iii). Creditors 
must provide a full narrative description of 
all payment options under $ 226.5b(d)(5) (i) 
and (ii). 

3. Examples for draw and repayment 
periods. Separate examples must be given for 
the draw and repayment periods unless the 
payments are determined the same way 
during both periods. In setting forth payment 
examples for any repayment period under 
this section (and the historical example under 
§ 226.5b(d)(12)(xi)), creditors should assume a 
$10,000 advance is taken at the beginning of 
the draw period and is reduced according to 
the terms of the plan. Creditors should not 
assume an additional advance is taken at any 
time, including at the beginning of any 
repayment period. 

4. Reverse mortgages. Reverse mortgages, 
also known as reverse annuity or home 
equity conversion mortgages, in addition to 
permitting the consumer to obtain advances, 
may involve the disbursement of monthly 
advances to the consumer for a fixed period 
or until the occurrence of an event such as 


the consumer’s death. Repayment of the 
reverse mortgage (generally a single payment 
of principal and accrued interest) may be 
required to be made at the end of the 
disbursements or, for example, upon the 
death of the consumer. In disclosing these 
plans, creditors must apply the following 
rules, as applicable: 

• If the reverse mortgage has a specified 
period for advances and disbursements but 
repayment is due only upon occurrence of a 
future event such as the death of the 
consumer, the creditor must assume that 
disbursements will be made until they are 
scheduled to end. The creditor must assume 
repayment will occur when disbursements 
end (or within a period following the final 
disbursement which is not longer than the 
regular interval between disbursements). 

This assumption should be used even though 
repayment may occur before or after the 
disbursements are scheduled to end. In such 
cases, the creditor may include a statement 
such as 'The disclosures assume that you 
will repay the line at the time the draw 
period and our payments to you end. As 
provided in your agreement, your repayment 
may be rquired at a different time.” The 
single payment should be considered the 
“minimum periodic payment" and 
consequently would not be treated as a 
balloon payment. The example of the 
minimum payment under $ 226.5b(d)(5)(iii) 
should assume a single $10,000 draw. 

• If the reverse mortgage has neither a 
specified period for advances or 
disbursements nor a specified repayment 
date and these terms will be determined 
solely by reference to future events, including 
the consumer's death, the creditor may 
assume that the draws and disbursements 
will end upon the consumer’s death 
(estimated by using actuarial tables, for 
example) and that repayment will be required 
at the same time (or within a period following 
the date of the final disbursement which is 
not longer than the regular interval for 
disbursements). Alternatively, the creditor 
may base the disclosures upon another future 
event it estimates will be most likely to occur 
first. (If terms will be determined by 
reference to future events which do not 
include the consumer’s death, the creditor 
must base the disclosures upon the 
occurrence of the event estimated to be most 
likely to occur first.) 

• In making the disclosures, the creditor 
must assume that all draws and 
disbursements and accrued interest will be 
paid by the consumer. For example, if the 
note has a non-recourse provision providing 
that the consumer is not obligated for an 
amount greater than the value of the house, 
the creditor must nonetheless assume that the 
full amount to be drawn or disbursed will be 
repaid. In this case, however, the creditor 
may include a statement such as 'The 
disclosures assume full repayment of the 
amount advanced plus accrued interest, 
although the amount you may be required to 
pay is limited by your agreement.” 

• Some reverse mortgages provide that 
some or all of the appreciation in the value of 
the property will be shared between the 
consumer and the creditor. The appreciation 
feature must be disclosed in accordance with 
§ 226.5b(d)(12). 


5b(d)(6) Annual Percentage Rate 

1. Preferred-rate plans. If a creditor offers a 
preferential fixed-rate plan in which the rate 
will increase a specified amount upon the 
occurrence of a specified event, the creditor 
must disclose the specific amount the rate 
will increase. 

5b(d)(7) Fees Imposed by Creditor 

1. Applicability. The fees referred to in 
§ 226.5b(d)(7) include items such as 
application fees, points, annual fees, 
transaction fees, fees to obtain checks to 
access the plan, and fees imposed for 
converting to a repayment phase that is 
provided for in the original agreement. This 
disclosure includes any fees that are imposed 
by the creditor to use or maintain the plan, 
whether the fees are kept by the creditor or a 
third party. For example, if a creditor requires 
an annual credit report on the consumer and 
requires the consumer to pay this fee to the 
creditor or directly to the third party, the fee 
must be specifically stated. Third party fees 
to open the plan that are initially paid by the 
consumer to the creditor may be included in 
this disclosure or in the disclosure under 

§ 226.5b(d)(8). 

2. Manner of describing fees. Charges may 
be stated as an estimated dollar amount for 
each fee, or as a percentage of a typical or 
representative amount of credit. The creditor 
may provide a stepped fee schedule in which 
a fee will increase a specified amount at a 
specified date. (See the discussion contained 
in the commentary to § 226.5b(f)(3)(i).) 

3. Fees not required to be disclosed. Fees 
that are not imposed to open, use, or maintain 
a plan, such as fees for researching an 
account, photocopying, paying late, stopping 
payment, having a check returned, exceeding 
the credit limit, or closing out an account do 
not have to be disclosed under this section. 
Credit report and appraisal fees imposed to 
investigate whether a condition permitting a 
freeze continues to exist—as discussed in th* 
commentary to § 226.5b(f)(3)(vi)—are not 
required to be disclosed under this section or 
S 220.5b(d)(8). 

4. Rebates of closing costs. If closing costs 
are imposed they must be disclosed, 
regardless of whether such costs may be 
rebated later (for example, rebated to the 
extent of any interest paid during the first 
year of the plan). 

5. Terms used in disclosure. Creditors need 
not use the terms “finance charge” or “other 
charge” in describing the fees imposed by the 
creditor under this section or those imposed 
by third parties under § 226.5b(d)(8). 

!>b(d)(8) Fees Imposed by Third Parties to 
Open a Plan 

1. Applicability. Section 226.5b(d)(8) 
applies only to fees imposed by third parties 
to open the plan. Thus, for example, this 
section does not require disclosure of a fee 
imposed by a government agency at the end 
of a plan to release a security interest. Fees 
to be disclosed include appraisal, credit 
report, government agency, and attorneys 
fees. In cases where property insurance is 
required by the creditor, the creditor either 
may disclose the amount of the premium or 
may state that property insurance is required. 






Federal Register / VoL 55, No. 68 / Monday, April 9, 1990 / Rules and Regulations 


13113 


For example, the disclosure might state. "You 
must carry insurance on the property that 
secures this plan.” 

2. Itemization of third party fees. In all 
cases creditors must state the total of third 
party fees as a single dollar amount or a 
range. A creditor has two options with regard 
to providing the more detailed information 
about third party fees. Creditors may provide 
a statement that the consumer may request 
more specific cost information about third 
party fees from the creditor. As an alternative 
to including this statement, creditors may 
provide an itemization of such fees (by type 
and amount) with the early disclosures. 

3. Manner of describing fees. A good faith 
estimate of the amount of fees must be 
provided. Creditors may provide, based on a 
typical or representative amount of credit, a 
range for such fees or state the dollar amount 
of such fees. Fees may be expressed on a unit 
cost basis, for example, $5 per $1,000 of 
credit. 

4. Rebates of third party fees. Even if fees 
imposed by third parties may be rebated, 
they must be disclosed. (See the commentary 
to S 226.5b(d)(7).) 

5b(d)(9j Negative Amortization 

1. Disclosure required. In transactions 
where the minimum payment will not or may 
not be sufficient to cover the interest that 
accrues on the outstanding balance, the 
creditor must disclose that negative 
amortization will or may occur. This 
disclosure iB required whether or not the 
unpaid interest is added to the outstanding 
balance upon which interest is computed. A 
disclosure is not required merely because a 
loan calls for non-amortizing or partially 
amortizing payments. 

5b(d)(10) Transaction Requirements 

1. Applicability. A limitation on automated 
teller machine usage need not be disclosed 
under this paragraph unless that is the only 
means by which the consumer can obtain 
funds. 

5b(d)(12) Disclosures for Variable-Rate 
Plans 

1. Variable-rate provisions. Sample forms 
in Appendix G-14 provide illustrative 
guidance on the variable-rate rules. 

Paragraph 5b(d)(12)(iv) 

1. Determination of annual percentage rate. 
If the creditor adjusts its index through the 
addition of a margin, the disclosure might 
read, "Your annual percentage rate is based 
on the index plus a margin." The creditor is 
not required to disclose a specific value for 
the margin. 

Paragraph Sb(d)(12){viii) 

1. Preferred-rate provisions. This 
paragraph requires disclosure of preferred- 
rate provisions, where the rate will increase 
upon the occurrence of some event, such as 
the borrower-employee leaving the creditor's 
employ or the consumer closing an existing 
deposit account with the creditor. 

2. Provisions on conversion to fixed rates. 
The commentary to § 228.5b(dJ(5](ii) 
discusses the disclosure requirements for 
options permitting the consumer to convert 
from a variable rate to a fixed rate. 


Paragraph 5b(d)(12)(ix) 

1. Periodic limitations on increases in 
rates. The creditor must disclose any annual 
limitations on increases in the annual 
percentage rate, if the creditor bases its rate 
limitation on 12 monthly billing cycles, such a 
limitation should be treated as an annual cap. 
Rate limitations imposed on less than an 
annual basis must be stated in terms of a 
specific amount of time. For example, if the 
creditor imposes rate limitations on only a 
semiannual basis, this must be expressed as 

a rate limitation for a six-month time period. 

If the creditor does not impose periodic 
limitations (annual or shorter) on rate 
increases, the fact that there are no annual 
rate limitations must be stated. 

2. Maximum limitations on increases in 
rates. The maximum annual percentage rate 
that may be imposed under each payment 
option over the term of the plan (including the 
draw period and any repayment period 
provided for in the initial agreement) must be 
provided. The creditor may disclose this rate 
as a specific number (for example. 18%) or as 
a specific amount above the initial rate. For 
example, this disclosure might read. "The 
maximum annual percentage rate that can 
apply to your line will be 5 percentage points 
above your initial rate." If the creditor states 
the maximum rate as a specific amount 
above the initial rate, the creditor must 
include a statement that the consumer should 
inquire about the rate limitations that are 
currently available. If an initial discount is 
not taken into account in applying maximum 
rate limitations, that fact must be disclosed. If 
separate overall limitations apply to rate 
increases resulting from events such as the 
exercise of a fixed-rate conversion option or 
leaving the creditor's employ, those 
limitations also must be stated. Limitations 
do not include legal limits in the nature of 
usury or rate ceilings under state or federal 
statutes or regulations. 

3. Form of disclosures. The creditor need 
not disclose each periodic or maximum rate 
limitation that is currently available. Instead, 
the creditor may disclose the range of the 
lowest and highest periodic and maximum 
rate limitations that may be applicable to the 
creditor's home equity plans. Creditors using 
this alternative must include a statement that 
the consumer should inquire about the rate 
limitations that are currently available. 

Paragraph 5bfd)(12)(x) 

1. Maximum rate payment example. In 
calculating the payment creditors should 
assume the maximum rate is in effect. Any 
discounted or premium initial rates or 
periodic rate limitations should be ignored for 
purposes of this disclosure. If a range is used 
to disclose the maximum cap under 
§ 226.5b(d)(12)(ix), the highest rate in the 
range must be used for the disclosure under 
this paragraph. As an alternative to making 
disclosures based on each payment option, 
the creditor may choose a representative 
example within the three categories of 
payment options upon which to base this 
disclosure. (See the commentary to 
5 22B.5b(dJ(5).) However, separate examples 
must be provided for the draw period and for 
any repayment period unless the payment is 
determined the same way in both periods. 


Creditors should calculate the example for 
the repayment period based on an assumed 
$10,000 balance. (See the commentary to 
$ 226.5b(d)(5) for a discussion of the 
circumstances in which a creditor may use a 
lower outstanding balance.) 

2. Time the maximum rate could be 
reached. In stating the date or time when the 
maximum rate could be reached, creditors 
should assume the rate increases as rapidly 
as possible under the plan, in calculating the 
date or time, creditors should factor in any 
discounted or premium initial rates and 
periodic rate limitations. This disclosure must 
be provided for the draw phase and any 
repayment phase. Creditors should assume 
the index and margin shown in the last year 
of the historical example (or a more recent 
rate) is in effect at the beginning of each 
phase. 

Paragraph 5b(d)(12)(xi) 

1. Index movement. Index values and 
annual percentage rates must be shown for 
the entire 16 years of the historical example 
and must be based on the most recent 15 
years. The example must be updated 
annually to reflect the mo9t recent 15 years of 
index values as soon as reasonably possible 
after the new index value becomes available. 
If the values for an index have not been 
available for 15 years, a creditor need only go 
back as far as the values have been available 
and may start the historical example at the 
year for which values are first available. 

2. Selection of index values. The historical 
example must reflect the method of choosing 
index values for the plan. For example, if an 
average of index values is used m the plan, 
averages mu9t be used in the example, but if 
an index value as of a particular date is used, 
a single index value must be shown. The 
creditor is required to assume one date (or 
one period, if an average is used) within a 
year on which to base the history of index 
values. The creditor may choose to use index 
values as of any date or period as long as the 
index value as of this date or period is used 
for each year in the example. Only one index 
value per year need be shown, even if the 
plan provides for adjustments to the annual 
percentage rate or payment more than once 
in a year. In such cases, the creditor can 
assume that the index rate remained constant 
for the full year for the purpose of calculating 
the annual percentage rate and payment. 

3. Selection of margin. A value for the 
margin must be assumed In order to prepare 
the example. A creditor may select a 
representative margin that it has used wi(h 
the index during the six months preceding 
preparation of the disclosures and state that 
the margin is one that it has used recently. 
The margin selected may be used until the 
creditor annually updates the disclosure form 
to reflect the most recent 15 years of index 
values. 

4. Amount of discount or premium. In 
reflecting any discounted or premium initial 
rate, the creditor may select a discount or 
premium that it has used during the six 
months preceding preparation of the 
disclosures, and should disclose that the 
discount or premium is one that the creditor 
has used recently. The discount or premium 
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should be reflected In the example for as long 
as it is in effect. The creditor may assume 
that a discount or premium that would have 
been in effect for any part of a year was in 
effect for the full year for purposes of 
reflecting it in the historical example. 

5. Rate limitations. Limitations on both 
periodic and maximum rates must be 
reflected in the historical example. If ranges 
of rate limitations are provided under 
§ 226.5b(d)(12)(ix), the highest rates provided 
in those ranges must be used in the example. 
Rate limitations that may apply more often 
than annually should be treated as if they 
were annual limitations. For example, if a 
creditor imposes a 1% cap every six months, 
this should be reflected in the example as if it 
were a 2% annual cap. 

8. Assumed advances. The creditor should 
assume that the $10,000 balance is an 
advance taken at the beginning of the first 
billing cycle and is reduced according to the 
terms of the plan, and that the consumer 
takes no subsequent draws. As discussed in 
the commentary to $ 226.5b(d)(5), creditors 
should not assume an additional advance is 
taken at the beginning of any repayment 
period. If applicable, the creditor may assume 
the $10,000 is both the advance and the credit 
limit. (See the commentary to § 226.5b(d)(5) 
for a discussion of the circumstances in 
which a creditor may use a lower outstanding 
balance.) 

7. Representative payment options. The 
creditor need not provide an historical 
example for all of its various payment 
options, but may select a representative 
payment option within each of the three 
categories of payments upon which to base 
its disclosure. (See the commentary to 

§ 226.5b(d)(5).) 

8. Payment information. The payment 
figures in the historical example must reflect 
all significant program terms. For example, 
features such as rate and payment caps, a 
discounted initial rate, negative amortization, 
and rate carryover must be taken into 
account in calculating the payment figures if 
these would have applied to the plan. The 
historical example should include payments 
for as much of the length of the plan as would 
occur during a 15-year period. For example: 

• If the draw period is 10 years and the 
repayment period is 15 years, the example 
should illustrate the entire 10-year draw 
period and the first 5 years of the repayment 
period. 

• If the length of the draw period is 15 
years and there is a 15-year repayment 
phase, the historical example must reflect the 
payments for the 15-year draw period and 
would not 9how any of the repayment period. 
No additional historical example would be 
required to reflect payments for the 
repayment period. 

• If the length of the plan is less than 15 
years, payments in the historical example 
need only be shown for the number of years 
in the term. In such cases, however, the 
creditor must show the index values, margin 
and annual percentage rates and continue to 
reflect all significant plan terms such as rate 
limitations for the entire 15 years. 

A creditor need show only a single payment 
per year in the example, even though 
payments may vary during a year. The 


calculations should be based on the actual 
payment computation formula, although the 
creditor may assume that all months have an 
equal number of days. The creditor may 
assume that payments are made on the last 
day of the billing cycle, the billing date or the 
payment due date, but must be consistent in 
the manner in which the period used to 
illustrate payment information is selected. 
Information about balloon payments and 
remaining balance may, but need not. be 
reflected in the example. 

9. Disclosures for repayment period. The 
historical example must reflect all features of 
the repayment period, including the 
appropriate index values, margin, rate 
limitations, length of the repayment period, 
and payments. For example, if different 
indices are used during the draw and 
repayment periods, the index values for that 
portion of the 15 years that reflect the 
repayment period must be the values for the 
appropriate index. 

10. Reverse mortgages. The historical 
example for reverse mortgages should reflect 
15 years of index values and annual 
percentage rates, but the payment column 
should be blank until the year that the single 
payment will be made, assuming that 
payment is estimated to occur within 15 
years. (See the commentary to § 228.5b(d)(5) 
for a discussion of reverse mortgages.) 

5b(e) Brochure 

1. Substitutes. A brochure is a suitable 
substitute for the Board's home equity 
brochure if it is, at a minimum, comparable to 
the Board s brochure in substance and 
comprehensiveness. Creditors are permitted 
to provide more detailed information than is 
contained in the Board's brochure. 

2. Effect of third party delivery of brochure. 
If a creditor determines that a third party has 
provided a consumer with the required 
brochure pursuant to $ 226.5b(c), the creditor 
need not give the consumer a second 
brochure. 

5b(f) Limitations on Home Equity Plans 

1. Coverage. Section 228.5b(f) limits both 
actions that may be taken and language that 
may be included in contracts, and applies to 
any assignee or holder as well as to the 
original creditor. The limitations apply to the 
draw period and any repayment period, and 
to any renewal or modification of the original 
agreement. 

Paragraph 5b(f)(l) 

1. External index. A creditor may change 
the annual percentage rate for a plan only if 
the change is based on an index outside the 
creditor's control. Thus, a creditor may not 
make rate changes based on its own prime 
rate or cost of funds and may not reserve a 
contractual right to change rates at its 
discretion. A creditor is permitted, however, 
to use a published prime rate, such as that in 
the Wall Street (oumal, even if the bank's 
own prime rate is one of several rates used to 
establish the published rate. 

2. Publicly available. The index must be 
available to the public. A publicly available 
index need not be published in a newspaper, 
but it must be one the consumer can 
independently obtain (by telephone, for 


example) and use to verify rates imposed 
under the plan. 

3. Provisions not prohibited. This 
paragraph does not prohibit rate changes that 
are specifically set forth in the agreement. 

For example, stepped-rate plans, in which 
specified rates are imposed for specified 
periods, are permissible. In addition, 
preferred-rate provisions, in which the rate 
increases by a specified amount upon the 
occurrence of a specified event, also are 
permissible. 

Paragraph 5b(f)(2) 

1. Limitations on termination and 
acceleration. In general, creditors are 
prohibited from terminating and accelerating 
payment of the outstanding balance before 
the scheduled expiration of a plan. However, 
creditors may take these actions in the three 
circumstances specified in $ 226.5b(f)(2). 
Creditors are not permitted to specify in their 
contracts any other events that allow 
termination and acceleration beyond those 
permitted by the regulation. Thus, for 
example, an agreement may not provide that 
the balance is payable on demand nor may it 
provide that the account will be terminated 
and the balance accelerated if the rate cap is 
reached. 

2. Other actions permitted. If an event 
permitting termination and acceleration 
occurs, a creditor may instead take actions 
short of terminating and accelerating. For 
example, a creditor could temporarily or 
permanently suspend further advances, 
reduce the credit limit, change the payment 
terms, or require the consumer to pay a fee. A 
creditor also may provide in its agreement 
that a higher rate or higher fees will apply in 
circumstances under which it would 
otherwise be permitted to terminate the plan 
and accelerate the balance. A creditor that 
does not immediately terminate an account 
and accelerate payment or take another 
permitted action may take such action at a 
later time, provided one of the conditions 
permitting termination and acceleration 
exists at that time. 

Paragraph 5b(f)(2)(i) 

1. Fraud or material misrepresentation. A 
creditor may terminate a plan and accelerate 
the balance if there has been fraud or 
material misrepresentation by the consumer 
in connection with the plan. This exception 
includes fraud or misrepresentation at any 
time, either during the application process or 
during the draw period and any repayment 
period. What constitutes fraud or 
misrepresentation is determined by 
applicable state law and may include acts of 
omission as well as overt acts, as long as any 
necessary intent on the part of the consumer 
exists. 

Paragraph 5b(f)(2)(ii) 

1. Failure to meet repayment terms. A 
creditor may terminate a plan and accelerate 
the balance when the consumer fails to meet 
the repayment terms provided for in the 
agreement. However, a creditor may 
terminate and accelerate under this provision 
only if the consumer actually fails to make 
payments. For example, a creditor may not 
terminate and accelerate if the consumer, in 
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error, sends a payment to the wrong location, 
such as a branch rather than the main office 
of the creditor. If a consumer files for or is 
placed in bankruptcy, the creditor may 
terminate and accelerate under this provision 
if the consumer fails to meet the repayment 
terms of the agreement. This section does not 
override any state or other law that requires 
a right-to-cure notice, or otherwise places a 
duty on the creditor before it can terminate a 
plan and accelerate the balance. 

Paragraph 5b(f)(2)(iii) 

1. Impairment of security. A creditor may 
terminate a plan and accelerate the balance 
if the consumer’s action or inaction adversely 
affects the creditor's security for the plan, or 
any right of the creditor in that security. 
Action or inaction by third parties does not, 
in itself, permit the creditor to terminate and 
accelerate. 

2. Examples. A creditor may terminate and 
accelerate, for example, if: 

• The consumer transfers title to the 
property or sells the property without the 
permission of the creditor 

• The consumer fails to maintain required 
insurance on the dwelling 

• The consumer fails to pay taxes on the 
property 

• The consumer permits the filing of a lien 
senior to that held by the creditor 

• The sole consumer obligated on the plan 
dies 

• The property is taken through eminent 
domain 

• A prior lienholder forecloses 

By contrast, the filing of a judgment against 
the consumer would permit termination and 
acceleration only if the amount of the 
judgment and collateral subject to the 
judgment is such that the creditor’s security is 
adversely affected. If the consumer commits 
waste or otherwise destructively uses or fails 
to maintain the property such that the action 
adversely affects the security, the plan may 
be terminated and the balance accelerated. 
Illegal use of the property by the consumer 
would permit termination and acceleration if 
it subjects the property to seizure. If one of 
two consumers obligated on a plan dies the 
creditor may terminate the plan and 
accelerate the balance if the security is 
adversely affected. If the consumer moves 
out of the dwelling that secures the plan and 
that action adversely affects the security, the 
creditor may terminate a plan and accelerate 
the balance. 

Paragraph 5b(f)(3) 

1. Scope of provision. In general, a creditor 
may not change the terms of a plan after it is 
opened. For example, a creditor may not 
increase any fee or impose a new fee once 
the plan has been opened, even if the fee is 
charged by a third party, such as a credit 
reporting agency, for a service. The change of 
terms prohibition applies to all features of a 
plan, not only those required to be disclosed 
under this section. For example, this 
provision applies to charges imposed for late 
payment, although this fee is not required to 
be disclosed under $ 226.5b(d)(7). 

2. Charges not covered. There are three 
charges not covered by this provision. A 
creditor may pass on increases in taxes since 


such charges are imposed by a governmental 
body and are beyond the control of the 
creditor. In addition, a creditor may pass on 
increases in premiums for property insurance 
that are excluded from the finance charge 
under § 226.4(d)(2). since such insurance 
provides a benefit to the consumer 
independent of the use of the line and is often 
maintained notwithstanding the line. A 
creditor also may pass on increases in 
premiums for credit insurance that are 
excluded from the finance charge under 
§ 226.4(d)(1), since the insurance is voluntary 
and provides a benefit to the consumer. 

Paragraph 5b(f)(3)(i) 

1. Changes provided for in agreement. A 
creditor may provide in the initial agreement 
for specific changes to take place upon the 
occurrence of specific events. Both the 
triggering event and the resulting 
modification must be stated with specificity. 
For example, in home equity plans for 
employees, the agreement could provide that 
a specified higher rate or margin will apply if 
the borrower’s employment with the creditor 
ends. A contract could contain a stepped-rate 
or stepped-fee schedule providing for 
specified changes in the rate or the fees on 
certain dates or after a specified period of 
time. A creditor also may provide in the 
initial agreement that it will be entitled to a 
share of the appreciation in the value of the 
property as long as the specific appreciation 
share and the specific circumstances which 
require the payment of it are set forth. A 
contract may permit a consumer to switch 
among minimum payment options during the 
plan. 

2. Prohibited provisions. A creditor may 
not include a general provision in its 
agreement permitting changes to any or all of 
the terms of the plan. For example, creditors 
may not include "boilerplate" language in the 
agreement stating that they reserve the right 
to change the fees imposed under the plan. In 
addition, a creditor may not include any 
"triggering events" or responses that the 
regulation expressly addresses in a manner 
different from that provided in the regulation. 
For example, an agreement may not provide 
that the margin in a variable-rate plan will 
increase if there is a material change in the 
consumer's financial circumstances, because 
the regulation specifies that temporarily 
freezing the line or lowering the credit limit is 
the permissible response to a material change 
in the consumer's financial circumstances. 
Similarly a contract cannot contain a 
provision allowing the creditor to freeze a 
line due to an insignificant decline in 
property value since the regulation allows 
that response only for a significant decline. 

Paragraph 5b(f)(3)(ii) 

1. Substitution of index. A creditor may 
change the index and margin used under the 
plan if the original index becomes 
unavailable, as long as historical fluctuations 
in the original and replacement indices were 
substantially similar, and as long as the 
replacement index and margin will produce a 
rate similar to the rate that was in effect 8t 
the time the original index became 
unavailable. If the replacement index is 
newly established and therefore does not 


have any rate history, it may be used if it 
produces a rate substantially similar to the 
rate in effect when the original index became 
unavailable. 

Paragraph 5b(f)(3)(iii) 

1. Changes by written agreement. A 
creditor may change the terms of a plan if the 
consumer expressly agrees in writing to the 
change at the time it is made. For example, a 
consumer and a creditor could agree in 
writing to change the repayment terms from 
interest-only payments to payments that 
reduce the principal balance. The provisions 
of any such agreement are governed by the 
limitations in § 226.5b(f). For example, a 
mutual agreement could not provide for 
future annual percentage rate changes based 
on the movement of an index controlled by 
the creditor or for termination and 
acceleration under circumstances other than 
those specified in the regulation. By contrast, 
a consumer could agree to a new credit limit 
for the plan, although the agreement could 
not permit the creditor to later change the 
credit limit except by a subsequent written 
agreement or in the circumstances described 
in $ 226.5b(f)(3)(vi). 

2. Written agreement. The change must be 
agreed to in writing by the consumer. 
Creditors are not permitted to assume 
consent because the consumer uses an 
account, even if use of an account would 
otherwise constitute acceptance of a 
proposed change under state law. 

Paragraph 5b(f)(3)(iv) 

1. Beneficial changes. After a plan is 
opened, a creditor may make changes that 
unequivocally benefit the consumer. Under 
this provision, a creditor may offer more 
options to consumers, as long as existing 
options remain. For example, a creditor may 
offer the consumer the option of making 
lower monthly payments or could increase 
the credit limit. Similarly, a creditor wishing 
to extend the length of the plan on the same 
terms may do so. Creditors are permitted to 
temporarily reduce the rate or fees charged 
during the plan (though a change in terms 
notice may be required under \ 226.9(c) when 
the rate or fees are returned to their original 
level). Creditors also may offer an additional 
means of access to the line, even If fees are 
associated with using the device, provided 
the consumer retains the ability to use prior 
access devices on the original terms. 

Paragraph 5b(f)(3)(v) 

1. Insignificant changes. A creditor is 
permitted to make insignificant changes after 
a plan is opened. This rule accommodates 
operational and similar problems, such as 
changing the address of the creditor for 
purposes of sending payments. It docs not 
permit a creditor to change a term such as a 
fee charged for late payments. 

2. Examples of insignificant changes. 
Creditors may make minor changes to 
features such as the billing cycle date, the 
payment due date (as long as the consumer 
does not have a diminished grace period if 
one is provided), and the day of the month on 
which index values are measured to 
determine changes to the rate for variable- 
rate plans. A creditor also may change Its 
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rounding practice in accordance with the 
tolerance rules set forth in § 226.14 (for 
example, stating an exact APR of 14.3333 
percent as 14.3 percent, even if it had 
previously been stated as 14.33 percent). A 
creditor may change the balance computation 
method it uses only if the change produces an 
insignificant difference in the finance charge 
paid by the consumer. For example, a 
creditor may switch from using the average 
daily balance method (including new 
transactions) to the daily balance method 
(Including new transactions). 

Paragraph 5b(f)(3Mvi) 

t. Suspension of credit or reduction of 
credit limit. A creditor may prohibit 
additional extensions of credit or reduce the 
credit limit in the circumstances specified In 
the regulation. A creditor may not take these 
actions under other circumstances, unless the 
creditor would be permitted to terminate the 
line and accelerate the balance as described 
in § 228.5b{f}(2). The creditor’s right to reduce 
the credit limit does not permit reducing the 
limit below the amount of the outstanding 
balance if this would require fhe consumer to 
make a higher payment. 

2. Temporary nature of suspension or 
reduction. Creditors are permitted to prohibit 
additional extensions of credit or reduce the 
credit limit only while one of the designated 
circumstances exists. When the circumstance 
justifying the creditor’s action ceases to exist, 
credit privileges must be reinstated, assuming 
that no other circumstance permitting such 
action exists at that time. 

3. Imposition of fees. !f not prohibited by 
state law, a creditor may collect only bona 
tide and reasonable appraisal and credit 
report fees if such fees ore actually incurred 
in investigating whether the condition 
permitting the freeze continues to exist. A 
creditor may not, in any circumstances. 
Impose a fee to reinstate a credit line once 
the condition has been determined not to 
exist. 

4. Reinstatement of credit privileges. 
Creditors are responsible for ensuring that 
credit privileges are restored as soon as 
reasonably possible after the condition that 
permitted the creditor’s action ceases to 
exist. One way a creditor can meet this 
responsibility is to monitor the line on an 
ongoing basis to determine when the 
condition ceases to exist. The creditor must 
investigate the condition frequently enough to 
assure itself thut the condition permitting the 
freeze continues to exist. The frequency with 
which the creditor must investigate to 
determine whether a condition continues to 
exist depends upon the specific condition 
permitting the freeze. As an alternative to 
such monitoring, the creditor may shift the 
duty to the consumer to request 
reinstatement of credit privileges by 
providing a notice in accordance with 

§ 226.9(c)(3). A creditor may require a 
reinstatement request to be in writing if it 
notifies the consumer of this requirement on 
the notice provided under $ 226.9(c)(3). Once 
the consumer requests reinstatement. the 
creditor must promptly investigate to 
determine whether the condition allowing the 
freeze continues to exist. Under this 
alternative, the creditor has a duty to 
investigate only upon the consumer’s request. 


5. Suspension of credit privileges following 
request by consumer. A creditor may honor a 
specific request by a consumer to suspend 
credit privileges. If the consumer later 
requests that the creditor reinstate credit 
privileges, the creditor must do so provided 
no other circumstance justifying a suspension 
exists at that time. If two or more consumers 
are obligated under a plan and each has the 
ability to take advances, the agreement may 
permit any of the consumers to direct the 
creditor not to make further advances. A 
creditor may require that all persons 
obligated under a plan request reinstatement 

6. Significant decline defined. What 
constitutes a significant decline for purposes 
of | 226.5b(f)(3)(vi)(A) will vary according to 
individual circumstances. In any event, if the 
value of the dwelling declines such that the 
initial difference between the credit limit and 
the available equity (based on the property's 
appraised value for purposes of the plan) is 
reduced by fifty percent this constitutes a 
significant decline in the value of the 
dwelling for purposes of $ 22&5b(f)(3)(vi)(A). 
For example, assume that a house with a first 
mortgage of $50,000 is appraised at $100,000 
and the credit limit is $30,000. The difference 
between the credit limit and the available 
equity is $20,000, half of which is $10,000. The 
creditor could prohibit further advances or 
reduce the credit limit if the value of the 
property declines from $100,000 to $90,000. 
This provision does not require a creditor to 
obtain an appraisal before suspending credit 
privileges although a significant decline must 
occur before suspension can occur. 

7. Material change in financial 
circumstances. Two conditions must be met 
for § 226.5b(f)(3)(vi)(B) to apply. First, there 
must be a “material change’’ in the 
consumer’s financial circumstances, such as 
a significant decrease in the consumer’s 
income. Second, as a result of this change, 
the creditor must hove a reasonable belief 
that the consumer will be unable to fulfill the 
payment obligations of the plan. A creditor 
may, but does not have to, rely on specific 
evidence (such as the fuilure to pay other 
debts) in concluding that the second part of 
the test has been met A creditor may 
prohibit further advances or reduce the credit 
limit under this section if a consumer Tiles for 
or is placed in bankruptcy. 

8. Default of a material obligation. 

Creditors may specify events that would 
qualify as a default of a material obligation 
under $ 220.5b(f)(3)(vi)(C). For example, a 
creditor may provide that default of a 
material obligation will exist if the consumer 
moves out of the dwelling or permits an 
intervening lien to be filed that would take 
priority over future advances made by the 
creditor. 

9. Government limits on the annual 
percentage rate. Under $ 226.5b(f)(3)(vi)(D). a 
creditor may prohibit further advances or 
reduce the credit limit if. for example, a state 
usury law is enacted which prohibits a 
creditor from imposing the agreed-upon 
annual percentage rate. 

5b(g) Refund of Fees 

1. Refund of fees required. If any disclosed 
term, including any term provided upon 
request pursuant to $ 228.5b(d). changes 


between the time the early disclosures are 
provided to the consumer and the time the 
plan is opened, and the consumer as a result 
decides to not enter into the plan, a creditor 
must refund all fees paid by the consumer in 
connection with the application. All fees, 
including credit report fees and appraisal 
fees, must be refunded whether such fees are 
paid to the creditor or directly to third 
parties. A consumer is entitled to a refund of 
fees under these circumstances whether or 
not terms are guaranteed by the creditor 
under $ 226.5b(d)(2}(i). 

2. Variable-rate plans. The right to a refund 
of fees does not apply to changes in the 
annual percentage rate resulting from 
fluctuations in the index value in a variable- 
rate plan. Also, if the maximum annual 
percentage rate is expressed as an amount 
over the initial rate, the right to refund of fees 
would not apply to changes in the cap 
resulting from fluctuations in the index value. 

3. Changes in terms. If a term, such as the 
maximum rate, is stated as a range in the 
early disclosures, and the term ultimately 
applicable to the plan falls within that range, 
a change does not occur for purposes of this 
section. If. however, no range is used and the 
term is changed (for example, a rate cap of 6 
rather than 5 percentage points over the 
Initial rate), the change would permit the 
consumer to obtain a refund of fees. If a fee 
imposed by the creditor is stated in the early 
disclosures as an estimate and the fee 
changes, the consumer could elect to not 
enter into the agreement and would be 
entitled to a refund of fees. On the other 
hand, if fees imposed by third parties are 
disclosed as estimates and those fees change, 
the consumer is not entitled to a refund of 
fees paid in connection with the application. 
Creditors must, however, use the best 
information reasonably available in 
providing disclosures about such fees. 

4. Timing of refunds and relation to other 
provisions. The refund of fees must be made 
as soon as reasonably possible after the 
creditor is notified that the consumer is not 
entering into the plan because of the changed 
term, or that the consumer wants a refund of 
fees. The fact that an application fee may be 
refunded to some applicants under this 
provision does not render such fees finance 
charges under § 226.4(c)(1) of the regulation. 

5b(h) Imposition of Nonrefundahle Fees 

1. Collection of fees after consumer 
receives disclosures. A fee may be collected 
after the consumer receives the disclosures 
and brochure and before the expiration of 
three days, although the fee must be refunded 
If, within three days of receiving the required 
information, the consumer decides to not 
enter into the agreement. In such a case, the 
consumer must be notified that the fee is 
refundable for three days. The notice must be 
clear and conspicuous and in writing, and 
may be included with the disclosures 
required under § 22&5b(d) or as an 
attachment to them. If disclosures and 
brochure are mailed to the consumer, 
footnote lOd of the regulation provides that a 
nonrefundahle fee may not be imposed until 
six business days after the mailing. 
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2. Collection of fees before consumer 
receives disclosures. An application fee may 
be collected before the consumer receives the 
disclosures and brochure (for example, when 
an application contained in a magazine is 
mailed in with an application fee) provided 
that it remains refundable until three 
business days after the consumer receives the 
§ 228.5b disclosures. No other fees except a 
refundable membership fee may be collected 
until after the consumer receives the 
disclosures required under $ 226.5b. 

3. Relation to other provisions. A fee 
collected before disclosures are provided 
may become nonrefundable except that, 
under $ 226.5b(g), it must be refunded if the 
consumer elects to not enter into the plan 
because of a change in terms. (Of course, all 
fees must be refunded if the consumer later 
rescinds under $ 226.15.) 

Section 226.6 Initial Disclosure Statement 

7. Comment 6(a)(2)—2 is amended by 
adding a sentence after the first 
sentence of the flush text following the 
third bulleted paragraph to read as 
follows: 

6(a) Finance Charge 

Paragraph 6(a)(2) 

• • • * « 

2. Variable-rate disclosures — coverage. 

***** 

* * * (See the rule in § 226.5b(f)(l) applicable 
to home equity plans, however, which 
prohibits “rate reservation” clauses.) * * * 

• * ♦ * * 

8. Comments 6(e)—1 through 6(e)—4 and 
a heading are added to read as follows: 

6(e) Home Equity Plan Information 

1. Additional disclosures required. For 
home equity plans, creditors must provide 
several of the disclosures set forth in 

§ 226.5b(d) along with the disclosures 
required under $ 226.6. Creditors also must 
disclose a list of the conditions that permit 
the creditor to terminate the plan, freeze or 
reduce the credit limit, and implement 
specified modifications to the original terms. 

2. Form of disclosures. The home equity 
disclosures provided under this section must 
be in a form the consumer can keep, and are 
governed by $ 226.5(a)(1). The segregation 
standard set forth in $ 226.5b(a) does not 
apply to home equity disclosures provided 
under § 228.6. 

3. Disclosure of payment and variable-rate 
examples. The payment example disclosure 
in $ 226.5b(d)(5)(iii) and the variable-rate 
information in $ 226.5b(d)(12) (viii). (x). (xi), 
and (xii) need not be provided with the 
disclosures under § 226.6 if: 

• The disclosures under $ 226.5b(d) were 
provided in a form the consumer could keep; 
and 

• The disclosures of the payment example 
under § 226.5b(d)(5)(iii), the maximum 
payment example under $ 228.5b(d)(12)(x) 
and the historical table under 

$ 226.5b(d)(12)(xi) included a representative 
payment example for the category of 
payment options the consumer has chosen. 
For example, if a creditor offers three 
payment options (one for each of the 


categories described in the commentary to 
§ 226.5b(d)(5)), describes all three options in 
its early disclosures, and provides all of the 
disclosures in a retainable form, that creditor 
need not provide the 5 226.5b(d)(5)(iii) or 
(d)(12) disclosures again when the account is 
opened, if the creditor showed only one of 
the three options in the early disclosures 
(which would be the case with a separate 
disclosure form rather than a combined form, 
as discussed under $ 226.5b(a)), the 
disclosures under $ 226.5b(d)(5)(iii) and 
(d)(12) (viii). (x). (xi) and (xii) must be given 
to any consumer who chooses one of the 
other two options. If the $ 226.5b(d)(5)(iii) and 
(d)(12) disclosures are provided with the 
second set of disclosures, they need not be 
transaction-specific, but may be based on a 
representative example of the category of 
payment option chosen. 

4. Disclosures for the repayment period. 
The creditor must provide disclosures about 
both the draw and repayment phases when 
giving the disclosures under $ 226.8. 
Specifically, the creditor must make the 
disclosures in $ 226.6(e), state the 
corresponding annual percentage rate (as 
required in $ 226.6(a)(2)) and provide the 
variable-rate information required in footnote 
12 for the repayment phase. To the extent the 
corresponding annual percentage rate, the 
information in footnote 12 and any other 
required disclosures are the same for the 
draw and repayment phase, the creditor need 
not repeat such information, as long as the 
disclosure clearly states that the information 
applies to both phases. 
***** 


Section 226.9 Subsequent Disclosure 
Requirements 

9. Comment 9(c)—1 is amended by 
adding a sentence at the end to read as 
follows: 

9(c) Change in Terms 

1. 'Changes" initially disclosed. * * * The 
rules in § 226.5b(f) relating to home equity 
plans, however, limit the ability of a creditor 
to change the terms of such plans. 

10. Comment 9(c)(1)—6 is addd to read 
as follows: 

9{c)( 1) Written Notice Required 

• * • • * 

8. Home equity plans. If a creditor renews 
the draw period for a home equity plan on 
terms different from those of the original 
plan, the requirements of § 226.9(c) apply to 
such a change. When the terms are changed 
pursuant to a written agreement as described 
in S 225.5b(f)(3)(iii). the advance notice 
requirement does not apply. 

11. Comments 9(c)(3)—1 and 9(c)(3)—2 
and a heading are added to read as 
follows: 

9(c)(3) Notice for Home Equity Plans 

1. Written request for reinstatement. If a 
creditor requires the request for 
reinstatement of credit privileges to be in 
writing, the notice under l 226.9(c)(3) must 
state that fact. 

2. Notice not required. A creditor need not 
provide a notice under this paragraph if. 
pursuant to the commentary to $ 226.5b(f)(2). 


a creditor freezes a line or reduces a credit 
line rather than terminating a plan and 
accelerating the balance. 

* * • * * 

12. Comments 9(e)—1 through 9(e)(3)—2 
and headings are added to read as 
follows: 

9(e) Disclosures Upon Renewal of Credit or 
Charge Card 

1. Coverage. This paragraph applies to 
credit and charge card accounts of the type 
subject to 226.5a. (See 5 226.5a(a)(3) and the 
accompanying commentary for discussion of 
the types of accounts subject to § 226.5a.) The 
disclosure requirements are triggered when a 
card issuer imposes any annual or other 
periodic fee on such an account, whether or 
not the card issuer originally was required to 
provide the application and solicitation 
disclosures described in § 226.5a. 

2. Form. The disclosures under this 
paragraph must be clear and conspicuous, 
but need not appear in a tabular format or in 
a prominent location. The disclosures need 
not be in a form the cardholder can retain. 

3. Terms at renewal. Renewal notices must 
reflect the terms actually In effect at the time 
of renewal. For example, a card issuer thot 
offers a preferential annual percentage rate 
to employees during their employment must 
send a renewal notice to employees 
disclosing the lower rate actually charged to 
employees (although the card issuer also may 
show the rate charged to the general public). 

4. Variable rate. If the card issuer cannot 
determine the rate that will be in effect if the 
cardholder chooses to renew a variable-rate 
account, the card issuer may disclose the rate 
in effect at the time of mailing or delivery of 
the renewal notice. Alternatively, the card 
issuer may use the rate as of a specified date 
(and then update the rate from time to time, 
for example, each calendar month) or use an 
estimated rate under S 226.5(c). 

5. Renewals more frequent than annual. If 
a renewal fee is billed more often than 
annually, the renewal notice should be 
provided each time the fee is billed. In this 
instance, the fee need not be disclosed as an 
annualized amount. Alternatively, the card 
issuer may provide the notice no less than 
once every twelve months if the notice 
explains the amount and frequency of the fee 
that will be billed during the time period 
covered by the disclosure, and also discloses 
the fee as an annualized amount. The notice 
under this alternative also must state the 
consequences of a cardholder's decision to 
terminate the account after the renewal 
notice period has expired. For example, if a 
$2 fee is billed monthly but the notice is given 
annually, the notice must inform the 
cardholder that the monthly charge is $2. the 
annualized fee is $24. and $2 will be billed to 
the account each month for the coming year 
unless the cardholder notifies the card issuer. 
If the cardholder is obligated to pay an 
amount equal to the remaining unpaid 
monthly charges if the cardholder terminates 
the account during the coming year but after 
the first month, the notice must disclose that 
fact. 

6. Terminating credit availability. Card 
issuers have some flexibility in determining 
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(he procedures for how end when an account 
may be terminated. However, the card issuer 
must clearly disclose the time by which the 
cardholder must act to terminate the account 
to avoid paying a renewal fee. State and 
other applicable law govern whether the card 
issuer may impose requirements such as 
specifying that the cardholder's response be 
in writing or that the outstanding balance be 
repaid in full upon termination. 

7. Timing of termination by cardholder. 
When a card issuer provides notice under 
§ 226.9(e)(1). a cardholder must be given at 
least 30 days or one billing cycle, whichever 
is less, from the date the notice is mailed or 
delivered to make a decision whether to 
terminate an account. When notice is given 
under § 226.9(e)(2), a cardholder has 30 days 
from mailing or delivery to decide to 
terminate an account. 

8. Timing of notices. A renewal notice is 
deemed to be provided when moiled or 
delivered. Similarly, notice of termination is 
deemed to be given when mailed or 
delivered. 

9. Prompt reversal of renewal fee upon 
termination. In a situation where a 
cardholder has provided timely notice of 
termination and a renewal fee has been 
billed to a cardholder's account, the card 
•ssuer must reverse or otherwise withdraw 
the fee promptly. Once a cardholder has 
terminated an account no additional action 
by the cardholder may be required. 

9(e)(3) Notification on Periodic Statements 

1. Combined disclosures. If a single 
disclosure is used to comply with both 

$ $ 226.9(e) and 226.7. the periodic statement 
must comply with the rules in §§ 226.5a and 
226.7. For example, the words "grace period" 
must be used and the name of the balance 
calculation method must be identified (if 
listed in § 226.5a(#)) to comply with the 
requirements of § 226.5a, even though the use 
of those terms would not otherwise be 
required for periodic statements under 
5 226.7. A card issuer may include some of 
the renewal disclosures on a periodic 
statement and others on a separate document 
so long as there is some reference indicating 
that they relate to one another. All renewal 
disclosures must be provided to a cardholder 
at the same time. 

2. Preprinted notices on periodic 
statements. A card issuer may preprint the 
required information on its periodic 
statements. A card issuer that does so. 
however, using the advance notice option 
under $ 226.9(e)(1). must make clear on the 
periodic statement when the preprinted 
renewal disclosures are applicable. For 
example, the card issuer could include a 
special notice (not preprinted) at the 
appropriate time that the renewal fee will be 
billed in the following billing cycle, or could 
show the renewal date as a regular 
(preprinted) entry on all periodic statements. 

13. Comments 9(f)-l through 9{f)-4 
and 9(f)(3)—1 and headings are added to 
read as follows: 

9(f) Change in Credit Card Account 
Insurance Provider 

1. Coverage. This paragraph applies to 
credit card accounts of the type subject to 


§ 226.5a if credit insurance (typically life, 
disability, and unemployment insurance) is 
offered on the outstanding balance of such an 
account. (Credit card accounts subject to 
§ 226.9(f) are the same as those subject to 
| 228.9(e): see comment 9(e)-l) Charge card 
accounts are not covered by this paragraph. 

In addition, the disclosure requirements of 
this paragraph apply only where the card 
issuer initiates the change in insurance 
providers. For example, if the card issuer's 
current insurance provider is merged into or 
acquired by another company, these 
disclosures would not be required. 

Disclosures also need not be given in cases 
where card issuers pay for credit insurance 
themselves and do not separately charge the 
cardholder. 

2. No increase in rate or decrease in 
coverage . The requirement to provide the 
disclosure arises when the card issuer 
changes the provider of insurance, even if 
there will be no increase in the premium rate 
charged the consumer and no decrease in 
coverage under the insurance policy. 

3. Form of notice. If a substantial decrease 
in coverage will result from the change in 
providers, the card issuer either must explain 
the decrease or refer to an accompanying 
copy of the policy or group certificate for 
details of the new terms of coverage. (See the 
commentary to Appendix G-13.) 

4. Discontinuation of insurance, in addition 
to stating that the cardholder may cancel the 
insurance, the card issuer may explain the 
effect the cancellation would have on the 
consumer’s credit card plan. 

5. Moiling by third party. Although the 
card issuer is responsible for the disclosures, 
the insurance provider or another third party 
may furnish the disclosures on the card 
issuer's behalf. 

9(f)(3) Substantial Decrease in Coverage 

1. Determination. Whether a substantial 
decrease in coverage will result from the 
change in providers is determined by the two- 
part test in §220.9(0(3): First, whether the 
decrease is in a significant term of coverage; 
and second, whether the decrease might 
reasonably be expected to affect a 
cardholder's decision to continue the 
insurance. If both conditions are met. the 
decrease must be disclosed in the notice. 

Section 226.12 Special Credit Card 
Provisions 

14. Comment 12(a}(2)-9 is added to 
read as follows: 

12(a) Issuance of Credit Cards 

Paragraph 12(a)(2) 

• • • • * 

9. Multiple entities. Where multiple entities 
share responsibilities with respect to a credit 
card issued by one of them, the entity that 
issued the card may replace it on an 
unsolicited basis, if that entity terminates the 
original card by voiding it in some way. as 
described in comment 12(a)(2)—7. The other 
entity or entities may not issue a card on an 
unsolicited basis in these circumstances. 

Section 226.14 Determination of Annual 
Percentage Rate 

15. The heading to comments under 

§ 226.14(b) is revised to read as follows: 


14(b) Annual Percentage Rate for §§ 226.5a 
and226.5b Disclosures, for Initial 
Disclosures and for Advertising Purposes 

16. Comment 14(b)—1 is amended by 
revising the first sentence to read as 
follows: 

1. Corresponding annual percentage rate 
computation. For purposes of § § 226.5a, 
226.5b. 226.6 and 226.16, the annual 
percentage rate is determined by multiplying 
the periodic rate by the number of periods in 
the year. * * # 

Section 226.15 Right of Rescission 

17. Comments to 15(a)(3) are amended 
by revising the fourth sentence and by 
adding two sentences at the end of 
comment 1.5(a)(3)—2: and by adding a 
sentence at the end of comment 
15(a)(3)—3 to read as follows: 

15(a) Consumer's Right to Rescind 
Paragraph 15(a)(3) 

t • * « • 

2. Material disclosures. * * * Failure to give 
the other required initial disclosures (such as 
the billing rights statement) or the 
information required under section 226.5b. 
does not prevent the running of the rescission 
period, although that failure may result fn 
civil liability or administrative sanctions. The 
payment terms set forth in footnote 36 apply 
to any repayment phase set forth in the 
agreement. Thus, the payment terms 
described in § 226.6(e)(2) for any repayment 
phase as well as for the draw period are 
"material disclosures." 

3. Material disclosures — variable-rate 
program. • • • The disclosures listed in 
footnote 12 to section 226.6(a](2) for any 
repayment phase also are material 
disclosures for variable-rate programs. 

* • * * * 

Section 226.16 Advertising 

18. Comments to 16(b) are amended 
by adding parenthetical material at the 
end of comment 16(b)—2 and by revising 
the last sentence in comment 16(b}-6 to 
read as follows: 

16(b) Advertisement of Terms That Require 
Additional Disclosures 

2. Use of positive terms. * * * (See. 
however, the rules in § 226.16(d) relating to 
advertisements for home equity plans.) 

t • t • » 

6. Discounted variable-rate plans — 
disclosure of the annua / percentage 
rates. * * * The options listed in comment 
16(b)—5 may be used in disclosing the current 
indexed rate. 

• • * • « 

19. Comment 16(b)-7 is revised to read 
as follows: 

7. Triggering terms. The following are 
examples of terms that trigger additional 
disclosures: 

• "Small monthly service charge on the 
remaining balance, which describes how the 
amount of a finance charge will be 
determined. 
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• *12 percent Annual Percentage Rate or 
"A £15 annual membership fee buys you 
$24)00 in credit.” which describe required 
disclosures using positive numbers. 

20. Comment 16(b)—8 is added to read 
as follows: 

8. Deferred billing and deferred payment 
programs. Statements such as ‘Charge it— 
you won’t be billed until May" or “You may 
skip your January payment" are not in 
themselves triggering terms, since the timing 
for initial billing or for monthly payments are 
not terms required to be disclosed under 
§ 226.6. However, a statement such as “Mo 
finance charge until May" or any other 
statement regarding when finance charges 
begin to accrue is a triggering term, whether 
appearing alone or in conjunction with a 
description of a deferred billing or deferred 
payment program such as the examples 
above. 

21. Comments 16(d)—1 through 16(d)-6 
and a heading are added to read as 
follows: 

10(d) Additional Requirements for Home 
Equity Plans 

1. Trigger terms. Negative as well as 
affirmative references trigger the requirement 
for additional information. For example, if a 
creditor states “no annual fee,” “no points," 
or “we waive closing costs" in an 
advertisement, additional information must 
be provided. (See comment 16(d)—4 regarding 
the use of a phrase such as “no closing 
costs.") Inclusion of a statement such as "low 
fees," however, would not trigger the need to 
state additional information. References to 
payment terms include references to the draw 
period or any repayment period, to the length 
of the plan, to how the minimum payments 
are determined and to the timing of such 
payments. 

2. Fees to open the plan. Section 
226.18(d)(1)(f) requires a disclosure of any 
fees imposed by the creditor or a third party 
to open the plan. In providing the fee 
information required under this paragraph, 
the corresponding rules for disclosure of this 
information apply. For example, fees to open 
the plan may be stated as a range. Similarly, 
if property insurance is required to open the 
plan, a creditor either may estimate the cost 
of the insurance or provide a statement that 
such insurance i9 required. (See the 
commentary to § 226.5b(d)(7) and (8).) 

3. Statements of tax deductibility. An 
advertisement referring to deductibility for 
tax purposes is not misleading if it includes a 
statement such as “consult a tax advisor 
regarding the deductibility of interest." 

4. Misleading terms prohibited. Under 

5 228.16(d)(5), advertisements may not refer 
to home equity plans as "free money" or use 
other misleading terms. For example, an 
advertisement could not state "no closing 
costs" or “we waive closing costs” if 
consumers may be required to pay any 
closing costs, such as recordation fees. 

5. Relation to other sections. 
Advertisements for home equity plans must 
comply with all provisions in § 226.16, not 
solely the rules in $ 226.16(d). If an 
advertisement contains information (such as 
the payment terms] that triggers the duty 


under $ 226.16(d) to state the annual 
percentage rate, the additional disclosures in 
§ 226.16(b) must be provided in the 
advertisement. While $ 228.16(d) does not 
require a statement of fees to use or maintain 
the plan (9uch as membership fees and 
transaction charges), such fees must be 
disclosed under § 228.16(b) (1) and (3). 

6. Inapplicability of closed-end rules. 
Advertisements for home equity plans are 
governed solely by the requirements in 
§ 226.16. and not by the closed-end 
advertising rules in § 226.24. Thus, if a 
creditor states payment information about 
the repayment phase, this will trigger the 
duty to provide additional information under 
§ 226.16. but not under § 226.24. 

Subpart C—Closed-End Credit 

Section 226.17—General Disclosure 
Requirements 

« * • * * 

22. Comment 17(b)—2 is amended by 
revising the first sentence to read as 
follows: 

17(b) Time of Disclosures 

2. Converting open-end to closed-end 
credit. Except for home equity plans subject 
to § 226.5b in which the agreement provides 
for a repayment phase, if an open-end credit 
account is converted to a closed-end 
transaction under a written agreement with 
the consumer, the creditor must provide a set 
of closed-end credit disclosures before 
consummation of the closed-end 
transaction. * * * 

***.** 

17(c) Basis of Disclosures and Use of 
Estimates 

23. Comments to 17(c)(1) are amended 
by adding flush text to follow the third 
bulleted paragraph of comment 17(c)(1)- 
4; by adding a fourth bulleted paragraph 
before the last paragraph of comment 
17(c)(1)—11; and by adding a new 
comment 17(c)(1)—17, to read as follows: 

Paragraph 17(c)(1) 

• « * • * 

4. Consumer buydowns. * * ' 

The rules regarding consumer buydowns 
do not apply to transactions known as 
"lender buydowns.” In lender buydowns, a 
creditor pays an amount (either into an 
account or to the party to whom the 
obligation is sold) to reduce the consumer’s 
payments or interest rate for all or a portion 
of the credit term. Typically, these 
transactions are structured as a buydown of 
the interest rate during an initial period of the 
transaction with a higher than usual rate far 
the remainder of the term. The disclosures for 
lender buydowns should be based on the 
terms of the legal obligation between the 
consumer and the creditor. (See comment 
17(c)(l)-3 for the analogous rules concerning 
third-party buydowns.) 
***** 

11. Other variable-rate transactions. ’ * * 

• “Price level adjusted mortgages" or other 
indexed mortgages that have a fixed rate of 
interest but provide for periodic adjustments 


to payments and the loan balance to reflect 
changes in an index measuring prices or 
inflation. Disclosures arelo be based on the 
fixed interest rate. 

***** 

17. Special rules for tax refund anticipation 
loans. Tax refund loans, also known as 
refund anticipation loans (RALs), are 
transactions in which a creditor will lend up 
to the amount of a consumer's expected tax 
refund. RAL agreements typically require 
repayment upon demand, but also may 
provide that repayment is required when the 
refund is made. The agreements also 
typically provide that if the amount of the 
refund is less than the payment due, the 
consumer must pay the difference. 

Repayment often is made by a preauthorized 
offset to a consumer s account held with the 
creditor when the refund ha9 been deposited 
by electronic transfer. Creditors may charge 
fees for RALs in addition to fees for filing the 
consumer's tax return electronically. In RAL 
transactions subject to the regulation the 
following special rules apply: 

• If. under the terms of the legal obligation, 
repayment of the loan is required when the 
refund is received by the consumer (such as 
by deposit into the consumer’s account], the 
disclosures should be based on the creditor’s 
estimate of the time the refund will be 
delivered even if the loan also contains a 
demand clause. The practice of a creditor to 
demand repayment upon delivery of refunds 
does not determine whether the legal 
obligation requires that repayment be made 
at that time: this determination must be made 
according to applicable state or other law. 
(See comment 17(c)(5)—1 for the rules 
regarding disclosures if the Ioah is payable 
solely on demand or is payable either on 
demand or on an alternate maturity date.) 

• If the consumer is required to repay more 
than the amount borrowed, the difference is a 
finance charge unless excluded under § 226.4. 
In addition, to the extent that any fees 
charged in connection with the loan (such as 
for filing the tax relurn electronically) exceed 
those fees for a comparable cash transaction 
(that is. filing the tax return electronically 
without a loan), the difference must be 
included in the finance charge. 

Section 226.19 Certain Residential 
Mortgage Transactions 

24. Comment 19(a)(1)—3 is amended by 
adding parenthetical materials after the 
third sentence to read as follows: 

19(a)(1) Time of Disclosure 

#<***• 

3. Written application. * * * (See comment 
19(b}~3 for guidance in determining whether 
or not the transaction involves an 
intermediary agent or broker.) 

***** 

25. Comments to 19(b) are amended 
by adding parenthetical information 
after the second sentence in comment 
19(b)—2; by redesignating comments 
19(b)—3 and 19(b)-4 to be comments 
19(b)—4 and 19(b)-5. respectively; by 
adding new comment 19(b)—3: in newly 
redesignated comment 19(b)-5. in the 
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second bulleted paragraph, the last 
sentence should appear as flush text 
below that paragraph and by adding a 
third bulleted paragraph preceding the 
flush text to newly redesignated 
comment 19(b)—5 to read as follows: 

19(b) Certain Variable-Rate Transactions 

***** 

2. Timing. # # (See comment 19(b)-3 for 

guidance in determining whether or not the 
transaction involves an intermediary agent or 
broker.) * * * 

3. Intermediary agent or broker. In certain 
transactions involving an "intermediary 
agent or broker." a creditor may delay 
providing disclosures. A creditor may not 
delay providing disclosures in transactions 
involving either a legal agent (as determined 
by applicable law) or any other third party 
that is not an "intermediary agent or broker." 
In determining whether or not a transaction 
involves an "intermediary agent or broker" 
the following factors should be considered: 

• The number of applications submitted by 
the broker to the creditor as compared to the 
total number of applications received by the 
creditor. The greater the percentage of total 
loan applications submitted by the broker in 
any given period of time, the less likely it is 
that the broker would be considered an 
"intermediary agent or broker" of the creditor 
during the next period. 

• The number of applications submitted by 
the broker to the creditor as compared to the 
total number of applications received by the 
broker. (This factor is applicable only if the 
creditor has such information.) The greater 
the percentage of total loan applications 
received by the broker that is submitted to a 
creditor in any given period of time, the less 
likely it is that the broker would be 
considered an "intermediary agent or broker" 
of the creditor during the next period. 

• The amount of work (such as document 
preparation) the creditor expects to be done 
by the broker on an application based on the 
creditor's prior dealings with the broker and 
on the creditor’s requirements for accepting 
applications. The more preparation that the 
creditor expects the broker to do on an 
application, the less likely it is that the broker 
would be considered an "intermediary agent 
or broker" of the creditor. 

An example of an "intermediary agent or 
broker" is a broker who. customarily within a 
brief time after receiving an application, 
inquires about the credit terms of several 
creditors with whom the broker does 
business and submits the application to one 
of them. The broker is responsible for only a 
small percentage of the applications received 
by that creditor. During the time the broker 
has the application, it might request a credit 
report and an appraisal. 

• * * • • 

5. Examples of variable-rate 
transactions. • # • 

• "Price level adjusted mortgages" or other 
indexed mortgages that have a fixed rate of 
interest but provide for periodic adjustments 
to payments and the loan balance to reflect 
changes in an index measuring prices or 
inflation. The disclosures under $ 226.19(b)(1) 
are not applicable to such loans, nor are the 


following provisions to the extent they relate 
to the determination of the interest rate by 
the addition of a margin, changes in the 
interest rate, or interest rate discounts: 
Section 226.19(b)(2) (i), (iii), (iv), (v). (vi), (vii), 
(viii), (ix), and (x). (See comments 20(c)-2 and 
30-1 regarding the inapplicability of variable- 
rate adjustment notices and interest rate 
limitations to price level adjusted or similar 
mortgages.) 

Section 226.20 Subsequent Disclosure 
Requirements 

26. Comment 20(c}-2 is revised to read 
as follows: 

20(c) Variable-Rate Adjustments 

***** 

2. Exceptions. Section 226.20(c) does not 
apply to "shared-equity," "shared- 
appreciation," or "price level adjusted" or 
similar mortgages. 

***** 

Subpart D—Miscellaneous 

Section 226.25 Record Retention 

***** 

27. Comment 25(a)—4 is added to read 
as follows: 

25(a) General Rule 


4. Home equity plans. In home equity plans 
that are subject to the requirements of 
§ 226.5b, written procedures for compliance 
with those requirements as well as a sample 
disclosure form and contract for each home 
equity program represent adequate evidence 
of compliance. (See comment 25{a)-2 
pertaining to permissible methods of 
retaining the required disclosures.) 

Section 226.28 Effect on State Laws 

28. Comments 28(d}-l through 28(d)—3 
and a, heading are added to read as 
follows: 

28(d) Special Rule for Credit and Charge 
Cards 

1. General. The standard that applies to 
preemption of state laws as they affect 
transactions of the type subject to § § 226.5a 
and 226.9(e) differs from the preemption 
standards generally applicable under the 
Truth in Lending Act. The Fair Credit and 
Charge Card Disclosure Act fully preempts 
state laws relating to the disclosure of credit 
information in consumer credit or charge card 
applications or solicitations. (For purposes of 
this section, a single credit or charge card 
application or solicitation that may be used 
to open either an account for consumer 
purposes or an account for business purposes 
is deemed to be a "consumer credit or charge 
card application or solicitation.") For 
example, a state law requiring disclosure of 
credit terms in direct mail solicitations for 
consumer credit card accounts is preempted. 
A state law requiring disclosures in telephone 
applications for consumer credit card 
accounts also is preempted, even if it applies 
to applications initiated by the consumer 
rather than the issuer, because the state law 
relates to the disclosure of credit information 
in applications or solicitations within the 
general field of preemption, that is. consumer 
credit and charge cards. 


2. Limitations on field of preemption. 
Preemption under the Fair Credit and Charge 
Card Disclosure Act does not extend to state 
laws applying to types of credit other than 
open-end consumer credit and charge card 
accounts. Thus, for example, a state law is 
not preempted as it applies to disclosures in 
credit and charge card applications and 
solicitations solely for business-purpose 
accounts. On the other hand, state credit 
disclosure laws will not apply to a single 
application or solicitation to open either an 
account for consumer purposes or an account 
for business purposes. Such "dual purpose" 
applications and solicitations are treated as 
"consumer credit or charge card applications 
or solicitations" under this section and state 
credit disclosure laws applicable to them are 
preempted. Preemption under this statute 
does not extend to state laws applicable to 
home equity plans; preemption 
determinations in this area are based on the 
Home Equity Loan Consumer Protection Act, 
as implemented in $ 226.5b of the regulation. 

3. Laws not preempted. State laws relating 
to disclosures concerning credit and charge 
cards other than in applications, solicitations, 
or renewal notices are not preempted under 

§ 226.28(d). In addition, state laws regulating 
the terms of credit and charge card accounts 
are not preempted, nor are laws preempted 
that regulate the form or content of 
information unrelated to the information 
required to be disclosed under §§ 226.5a and 
226.9(e). Finally, state laws concerning the 
enforcement of the requirements of §§ 226.5a 
and 226.9(e) and state laws prohibiting unfair 
or deceptive acts or practices concerning 
credit and charge card applications, 
solicitations and renewals are not preempted. 
Examples of laws that are not preempted 
include: 

• A state law that requires card issuers to 
offer a grace period or that prohibits certain 
fees in credit and charge card transactions. 

• A state retail installment sales law or a 
state plain language law, except to the extent 
that it regulates the disclosure of credit 
information in applications, solicitations and 
renewals of accounts of the type subject to 
§§ 226.5a and 226.9(e). 

• A state law requiring notice of a 
consumer's rights under antidiscrimination or 
similar laws or a state law requiring notice 
about credit information available from state 
authorities. 

Section 226.30 Limitations on Rates 

29. Comment 30-1 is amended by 
revising the text of the second bulleted 
paragraph and the flush text preceding 
the third bulleted paragraph is 
republished; by revising the first 
sentence in the fourth bulleted 
paragraph; and by adding a sixth 
bulleted paragraph before the flush text 
which appears at the end of comment 
30-1 to read as follows: 

1. Scope of coverage. * * * Examples of 
credit obligations subject to this section 
include: * * * 

• Dwelling-secured open-end credit plans 
entered into before November 7.1989 (the 
effective date of the home equity rules) that 
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are not considered variable-rate obligations 
for purposes of disclosure under the 
regulation but where the creditor reserves the 
contractual right to increase the interest 
rate—periodic rate and corresponding annual 
percentage rate—during the term of the plan. 
In contrast, credit obligations in which there 
is no contractual right to increase the interest 
rate during the term of the obligation are not 
subject to this section. Examples include: 

* * * • * 

• Dwelling-secured fixed-rate closed-end 
balloon-payment mortgage loans and 
dwelling-secured fixed-rate open-end plans 
with a stated term that the creditor may 
renew at maturity. * * * 

* * « * * 

• “Price level adjusted mortgages" or other 
indexed mortgages that have a fixed rate of 
interest but provide for periodic adjustments 
to payments and the loan balance to reflect 
changes in an index measuring prices or 
inflation. 

30. Comment 30-11 is amended by 
revising the fourth sentence; by 
removing the fifth sentence; and by 
adding a new sentence after the fourth 
sentence, to read as follows: 

11. Increasing the maximum interest rate — 
general rule. 4 * * Furthermore, where an 
open-end plan has a fixed maturity and a 
creditor renews the plan at maturity, or 
enters into a closed-end credit transaction, a 
new maximum interest rate may be set at 
that time. If the open-end plan provides for a 
repayment phase, the maximum interest rate 
cannot be increased when the repayment 
phase begins unless the agreement provided 
for such an increase. 4 4 * 

Appendix G—Open-End Model Forms and 
Clauses 

31. Coments app. G-5 through app. G- 
7 are added to read as follows: 

5. Models G-10(A) through G-I0(C). 

Models G-10(A) and G-10(B) illustrate the 
tabular format for providing the disclosures 
required under $ 226.5a for applications and 
solicitations for credit cards other than 
charge cards. Model C-10(A) illustrates the 
permissible inclusion in the tabular format of 
all of the disclosures. Model G-10(B) contains 
only the disclosures required to be included 
in the table, while the three additional 
disclosures are shown outside of the table. 
The two forms also illustrate two different 
levels of detail in disclosing the grace period, 
and different arrangements of the disclosures. 
Model G-10(C) illustrates the tabular format 
disclosure for charge card applications and 
solicitations and reflects all of the disclosures 
in the table. Disclosures may be arranged in 
an order different from that in model forms 
G-10 (A), (B). and (C): may be arranged 
vertically or horizontally; need not be 
highlighted aside from being included in the 
table; and are not required to be in any 
particular type size. Various features from 
different model forms may be combined: for 
example, the shorter grace period disclosure 
in model form G-10(B) may be used in any 
disclosure. While proper use of the model 
forms will be deemed in compliance with the 


regulation, card issuers are permitted to use 
headings and disclosures other than those in 
the forms (with an exception relating to the 
use of "grace period") if they are clear and 
concise and are substantially similar to the 
headings and disclosures contained in model 
forms. For further discussion of requirements 
relating to form, see the commentary to 
§ 226.5a(a)(2). 

6. Models G-17 and G-12. Model G-ll 
contains clauses that illustrate the general 
disclosures required under $ 22B.5a(e) in 
applications and solicitations made available 
to the general public. Model G-12 is a model 
clause for the disclosure required under 

§ 226.5a(f) when a charge card accesses an 
open-end plan offered by another creditor. 

7. Models G-13(A) and G-13(B). These 
model forms illustrate the disclosures 
required under § 226.9(f) when the card issuer 
changes the entity providing insurance on a 
credit card account. Model G-13(A) contains 
the items set forth in § 226.9(f)(3) as examples 
of significant terms of coverage that may be 
affected by the change in insurance provider. 
The card issuer may either list all of these 
potential changes in coverage and place a 
check mark by the applicable changes, or list 
only the actual changes in coverage. Under 
either approach, the card issuer must either 
explain the changes or refer to an 
accompanying copy of the policy or group 
certificate for details of the new terms of 
coverage. Model G-13(A) also illustrates the 
permissible combination of the two notices 
required by 8 226.9(f)—the notice required for 
a planned change in provider and the notice 
required once a change has occurred. This 
form may be modified for use in providing 
only the disclosures required before the 
change if the card issuer chooses to send two 
separate notices. Thus, for example, the 
references to the attached policy or 
certificate would not be required in a 
separate notice prior to a change in the 
insurance provider since the policy or 
certificate need not be provided at that time. 
Model G-13(B) illustrates the disclosures 
required under $ 226.9(f)(2) when the 
insurance provider is changed. 

Board of Governors of the Federal Reserve 
System. March 29,1990. 

William W. Wiles. 

Secretory of the Board. 

|FR Doc. 90-7708 Filed 4-4-90; 2:32 pm) 
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DEPARTMENT OF COMMERCE 

Bureau of Export Administration 

15 CFR Parts 776,779, and 799 

[Docket No. 900360-0060) 

Imposition of Foreign Policy Controls 
on Propellant Batch Mixers 

agency: Bureau of Export 
Administration, Commerce. 
action: Interim rule and request for 
public comment. 


summary: In support of U.S. foreign 
policy to limit the proliferation of 
missiles that are capable of delivering 
nuclear weapons, the Department of 
Commerce in consultation with the 
Department of State is imposing foreign 
policy controls on solid propellant batch 
mixers. The rule revises the Export 
Administration Regulations (EAR) to 
create a new ECCN 4118B to control for 
foreign policy reasons solid propellant 
batch mixers to all destinations, except 
Canada. Specifically, foreign policy 
controls apply for nuclear weapons 
delivery purposes. 

On January 19,1990, the Department 
submitted a report to the Congress, 
required under section 6(f) of the Export 
Administration Act of 1979 (EAA), as 
amended, when imposing foreign policy 
controls. In accordance with the 
contract sanctity provisions of section 
6(m) of the EAA, license applications 
may be authorized on a case-by-case 
basis for the export of solid propellant 
batch mixers in performance of a 
contract or an agreement entered into 
before the report was submitted to 
Congress on January 19,1990. 

This rule also makes several 
corrections to the Export Administration 
Regulations (EAR) relating to the missile 
technology controls. Specifically, the 
rule redesignates Export Control 
Commodity Number (ECCN) 111QA as 
ECCN 2118A to conform to the standard 
numbering system of the Commodity 
Control List. This redesignation reflects 
the fact that equipment for the 
production of military explosives and 
solid propellants is controlled by the 
Department of Commerce rather than 
the State Department, even though it 
appears on COCOM’s International 
Munitions List. This rule also removes 
remaining EAR references to ECCNs 
1133A and 1801A. Both ECCNs 1133A 
and 1801A were removed from the 
Commodity Control List by previously 
published rules; certain items covered 
by ECCN 1801A were transferred to 
ECCN 1746A. 

DATES: This rule is effective April 9, 
1990. Comments must be received by 
May 9.1990. 

addresses: Written comments (six 
copies) should be sent to: Patricia 
Muldonian, Office of Technology and 
Policy Analysis. Bureau of Export 
Administration, Department of 
Commerce. Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 

Patricia Muldonian, Regulations Branch, 
Office of Technology and Policy 
Analysis, Bureau of Export 
Administration, Telephone: (202) 377- 
2440. 











13122 


Federal Register / Vol. 55, No. 60 / Monday, April 9, 1990 / Rules and Regulations 


SUPPLEMENTARY INFORMATION: 

Savings Clause 

Shipments of items removed from 
general license authorizations a9 a 
result of this regulation that were on 
dock for lading, on lighter, laden aboard 
an exporting carrier, or en route aboard 
a carrier to a port of export pursuant to 
actual orders for export before April 9, 
1990, may be exported under the 
previous general license provisions up to 
and including April 30,1990. Any such 
items not actually exported before 
midnight April 30,1990, require a 
validated export license in accordance 
with this regulation. 

Rulemaking Requirements and 
Invitation to Comment 

1. This rule is consistent with 
Executive Order 12291 and 12661. 

2. This rule involves a collection of 
information subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Thi9 collection has been approved 
by the Office of Management and 
Budget under control number 0694-0005. 

3. This rule does not contain policies 
with Federalism implications sufficient 
to warrant preparation of a Federalism 
assessment under Executive Order 
12612. 

4. Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule by section 553 of the 
Administrative Procedure Act (5 U.S.C. 
553), or by any other law, under sections 
603(a) and 604(a) of the Regulatory 
Flexibility Act (5 U.S.C. 603(a) and 
604(a)) no initial or Final Regulatory 
Flexibility Analysis has to be or will be 
prepared. 

5. Section 13(a) of the Export 
Administration Act of 1979 (EAA), as 
amended (50 U.S.C. app. 2412(a)), 
exempts this rule from all requirements 
of section 553 of the Administrative 
Procedure Act (APA) (5 U.S.C. 553), 
including those requiring publication of 
a notice of proposed rulemaking, an 
opportunity for public comment, and a 
delay in effective date. This rule is also 
exempt from these APA requirements 
because it involves a foreign and 
military affairs function of the United 
States. Publishing this rule in proposed 
form would impair the bureau of Export 
Administration's ability to impose 
effective and timely controls. This rule is 
being published in interim form pursuant 
to section 13(b) of the EAA. and an 
opportunity for public comment is 
provided. No other law requires that a 
notice of proposed rulemaking and an 
opportunity for public comment be given 
for this rule. 


Because this rule is being issued in 
interim form, comments will be 
considered in the development of Final 
regulations. Accordingly, the 
Department encourages interested 
persons who wish to comment to do so 
at the earliest possible time to permit 
the fullest consideration of their views. 

The period for submission of 
comments will close May 9,1990. The 
Department will consider all comments 
received before the close of the 
comment period in developing final 
regulations. Comments received after 
the end of the comment period will be 
considered if possible, but their 
consideration cannot be assured. The 
Department will not accept public 
comments accompanied by a request 
that part or all of the material be treated 
conFidentially because of its business 
proprietary nature or for any other 
reason. The Department will return such 
comments and will not consider them in 
the development of Final regulations. All 
public comments on these regulations 
will be a matter of public record and 
will be available for public inspection 
and copying. In the interest of accuracy 
and completeness, the Department 
requires comments in written form. Oral 
comments must be followed by written 
memoranda, which will also be a matter 
of public record and will be available 
for public review and copying. 
Communications from agencies of the 
United States Government or foreign 
governments will not be made available 
for public inspection. 

The public record concerning these 
regulations will be maintained in the 
Bureau of Export Administration 
Freedom of Information Records 
Inspection Facility, Room 4518, 
Department of Commerce, 14th Street 
and Pennsylvania Avenue NW., 
Washington. DC 20230. Records in this 
facility, including written public 
comments and memoranda summarizing 
the substance of oral communications, 
may be inspected and copied in 
accordance with regulations published 
in part 4 of title 15 of the Code of 
Federal Regulations. Information about 
the inspection and copying of records at 
the facility may be obtained from 
Margaret Cornejo, Bureau of Export 
Administration Freedom of Information 
Officer, at the above address or by 
calling (202) 377-2593. 

List of Subjects in 15 CFR Parts 776 and 
799 

Exports, Reporting and recordkeeping 
requirements. 


15 CFR Part 779 

Computer technology, Exports, 
Reporting and recordkeeping 
requirements, Science and technology. 

Accordingly, parts 776, 779, and 799 of 
the Export Administration Regulations 
(15 CFR parts 730-799) are amended as 
follows: 

PART 776—{AMENDED! 

1. The authority citation for part 776 
continues to read as follows: 

Authority: Pub. L. 96-72, Stat. 503 (50 U.S.C. 
app. 2401 et seq.), as amended by Pub. L 97- 
145 of December 29.1981, by Pub. L 99-64 of 
July 12,1985 and by Pub. L. 100-145 of August 
23,1988; E.0.12525 of July 12,1985 (50 FR 
28757, July 16,1985). 

PART 779—[AMENDED] 

PART 799—[AMENDED) 

la. The authority citation for parts 779 
and 799 continue to read as follows: 

Authority: Pub. L 96-72, Stat. 503 (50 U.S.C. 
app. 2401 et seq.), as amended by Pub. L. 97- 
145 of December 29.1981, by Pub. L. 99-64 of 
July 12,1985 and by Pub. L. 100-145 of August 
23.1988; E.0.12525 of July 12.1985 (50 FR 
28757, July 16.1985); Pub. L. 95-223 of 
December 28.1977 (50 U.S.C. 1701 et seq); 

E.0.12532 of September 9.1985 (50 FR 36861. 
September 10.1985) as affected by notice of 
September 4,1986 (51 FR 31925, September 8, 
1986); Pub. L. 99^440 of October 2.1986 (22 
U.S.C. 5001 et seq.); and E.0.12571 of 
October 27.1986 (51 FR 39505. October 29. 
1986). 

PART 776—AMENDED 

2. Section 776.18 is amended by 
revising the second sentence of the 
introductory text and by adding a new 
paragraph (b)(3) to read as follows: 

§776.18 Equipment and related technical 
data used In the development of missiles 
capable of delivering nuclear weapons. 

* * * The speciFic commodities appear 
within ECCNs 2018, 2118, 4118,1131. 
1302,1357,1381,1362,1385,1460,1485, 
1501,1516,1517,1518,1519,1522,1529, 
1531,1533,1564.1565,1568,1587,1595, 
1715, and 1746. 

***** 

(b) * * * 

(3) License applications involving 
contracts for batch mixers specified in 
ECCN 4118B that were entered into prior 
to January 19,1990, will be considered 
on a case-by-case basis consistent with 
other applicable controls. Such license 
applications must be accompanied by 
documentation sufficient to establish 
existence of a contract. 
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PART 779—(AMENDED] 

Supplement No. 2 to part 779 [ Amended ] 

3. In Supplement No. 2 to part 779, 
paragraph 2(b) is amended by revising 
the phrase “(ECCN 1118)” to read 
”(ECCN 2118)”. 

Supplement No. 4 to part 779 (Amended ] 

4. In Supplement No. 4 to Part 779, 
paragraph (4) “Technical data, including 
software” is amended by revising the 
heading for ECCN 1118A to read “ECCN 
2118A”, by adding a new entry for 
ECCN 4118B immediately preceding the 
entry for ECCN 1131A, and by removing 
the entry for ECCN 1133A to read a9 
follows: 

Supplement No. 4—Additional 
Specification for Certain Technical Data 
Requiring a Validated License to All 
Destinations Except Canada 

• * • • * 

(4) • * ‘ 

• * • « * 

ECCN 4118B: Batch mixers specially 
designed or modified for mixing solid 
propellants with a working capacity of 
30 U.S. gallons (114 liters) or more, 
according to the manufacture's technical 
specifications, or a total (volumetric) 
capacity of 45 U.S. gallons (170 liters) or 
more, and specially designed 
components therefore. 

* * * * * 


PART 779—[AMENDED] 

Supplement No. 1 to § 779.1 (Amended! 

5. In Supplement No. 1 to 5 779.1 (the 
Commodity Control List), Commodity 
Group 1 (Chemical and Petroleum 
Equipment), ECCN 1118A is amended by 
revising ECCN “1118A” to read “2118A” 
in the heading of the ECCN, in the 
heading “Controls for ECCN”, in the 

“Special South Africa and Nambia 
Co/7//t?/s”paragraph. and in the heading 
“List of Equipment Controlled by 
ECCN”. 

Supplement No. 1 to § 779.1 l Amended ] 

6 . In Supplement No. 1 to 5 779.1 (the 
Commodity Control List), Commodity 
Group 1 (Chemical and Petroleum 
Equipment), a new ECCN 4118B is 
added immediately preceeding ECCN 
2120A to read as follows: 


ECCN 4118B Batch mixers specially 
designed or modified for mixing solid 
propellants with a working capacity of 30 
U.S. gallons (114 liters) or more, according 
to the manufacturer's technical 
specifications, or a total (volumetric) 
capacity of 45 U.S. gallons (170 liters) or 
more, and specially designed components 
therefore. 

Controls for ECCN 4118B 

Unit: Report equipment in “number.” 
Validated License Required: Country 
Groups QSTVWYZ. 

GLV$ Value Limit: $0. 

Processing Code: TE. 

Reason for Control: Foreign Policy. 
Foreign policy controls apply to this 
entry for nuclear weapons delivery 
purposes. 

Special Licenses A vailable: None. 
Technical Data: Exports of certain 
related technical data require a 
validated license to all destinations 
except Canada [See § 779.4(d)(20) of 
this chapter]. 

Dated: March 30,1990. 

James M. LeMunyon, 

Deputy Assistant Secretary for Export 
Administration. 

|FR Doc. 90-7788 Filed 4-6-90; 8:45 am] 

BILLING CODE 3510-OT-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 

16 CFR Part 1700 

Poison Prevention Packaging 
Requirements; Exemption of Certain 
Unflavored Aspirin Powders 

agency: Consumer Product Safety 

Commission. 

action: Final rule. 

summary: The Commission amends 
regulations implementing the Poison 
Prevention Packaging Act to exempt 
unfiavored aspirin powders in unit dose 
form containing not more than 15.4 
grains of aspirin per unit dose from 
requirements for child-resistant 
packaging. Before issuance of the 
amendment published in this notice, the 
exemption was limited to unfiavored 
aspirin powders in unit dose form 
containing not more than 13 grains of 
aspirin per unit dose. The Commission 
issued this amendment after concluding 
that children are unlikely to ingest a 
toxic amount of aspirin from the 
exempted products because of their 
unfiavored powder form, and because of 
the lack of adverse effects associated 
with unfiavored aspirin products which 
were exempted before issuance of this 
amendment. 


EFFECTIVE DATE: This amendment is 
effective April 9,1990. 

FOR FURTHER INFORMATION CONTACT: 

Charles Jacobson, Division of 
Regulatory Management, Consumer 
Product Safety Commission, 

Washington. DC 20207; telephone (301) 
492-6400. 

SUPPLEMENTARY INFORMATION: 

A. Background 

Among other substances, aspirin is 
subject to requirements for child- 
resistant packaging issued under the 
Poison Prevention Packaging Act of 1970 
(PPPA) (15 U.S.C. 1471-1476). The 
regulation which requires aspirin to be 
packaged in child-resistant packaging is 
codified at 16 CFR 1700.14(a)(1). 
Unfiavored aspirin-containing drugs in 
powder form (other than those intended 
for pediatric use) have been exempt 
from this requirement when packaged in 
unit doses containing not more than 13 
grains of aspirin per unit dose. This 
exemption was codified at 16 CFR 
1700.14(a)(l)(ii). The exemption was 
issued by the Commission by a notice 
published in the Federal Register of 
April 21.1978 (43 FR 17330). (1) 1 The 
basis for issuance of that exemption 
was the low incidence of accidental 
ingestions of powdered aspirin by young 
children and studies indicating that 
young children are not likely to consume 
a toxic amount of the product. The Food 
and Drug Administration (FDA) 
originally exempted powders containing 
10 grains or less of aspirin by a notice 
published in the Federal Register of 
December 28,1972 (37 FR 28624) after 
making similar findings. (2) 

By letter dated May 20,1987, Block 
Drug Company petitioned the 
Commission to amend the exemption for 
powdered aspirin to increase the 
permissible amount of aspirin per unit 
dose of the powdered product from 13 
grains to 15.4 grains. (3) (Note: 15.4 
grains is equal to one gram.) 

As justification for the requested 
exemption, the petitioner provided test 
data showing that the requested 
increase in aspirin content is not 
significant toxicologically and therefore 
does not present an increased risk to 
young children. (4) The petitioner 
provided human experience data 
showing that young children are unlikely 
to ingest a sufficient quantity of aspirin 


1 Numbers in parentheses identify reference 
documents listed in Bibliography at the end of this 
notice. Requests for inspection of any of these 
documents should be made at the Commission's 
Public Reading Room. 5401 Westbard Avenue, room 
52a Bcthesda. Maryland, or by calling the Office of 
the Secretary at (301) 492-6800. 
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powders to cause serious adverse 
effects. (5) 

The petitioner also observed that its 
particular product is an adult-oriented 
product and is usually purchased for 
immediate consumption at the place of 
purchase rather than for storage in the 
household and possible access by 
children. (3} 

B. Toxicity Data 

While the mean lethal dose of aspirin 
is 20 to 30 grams in adults, toxic effects 
may occur when 10 or more grams are 
ingested over a period of 12 to 24 hours. 
Toxic symptoms include emesis, tinnitis 
(ringing in the ear), headache, hypernea 
(abnormally deep and rapid breathing), 
confusion or mania, and general 
convulsions. Death is usually due to 
respiratory failure or cardiovascular 
collapse. (6) 

The petitioner conducted acute oral 
toxicity tests in rats, which showed that 
the requested increase in aspirin content 
does not measurably increase the 
toxicity of the powder. (4)(Q) 

C. Injury Data 

Human experience data show few 
cases of accidental ingestion of 
powdered aspirin drugs by young 
children, and no serious symptoms 
associated with those ingestions. Data 
from FDA’s National Clearinghouse for 
Poison Control Centers for 1978 through 
1984 show 20 reported Ingestions of 
aspirin containing analgesic powders by 
children younger than five years old. In 
one case, the child showed symptoms 
and was hospitalized. [8) 

The Commission's Children and 
Poison data base shows during the 
period from 1978 through November 
1989, only one powdered aspirin 
ingestion by a child younger than five 
years old was treated in a hospital 
emergency room. That child was treated 
and released. (0) 

Neither the petitioner’s adverse drug 
report files nor a review of the literature 
by the Commission’s Directorate for 
Health Sciences revealed any reports of 
toxic ingestions of powdered aspirin 
products by children younger than five 
years old. (6) 

The petitioner asserted that the safety 
record for unflavored aspirin results 
from children’s inability or 
unwillingness to consume toxic amounts 
of the drug, even when they gain access 
to it The petitioner cited studies 
conducted with young children using 
unit-dose packets of unOavored aspirin 
powders. Results of these studies 
showed that the children were able to 
open one or more packets, but were then 
unable to transport the powder to their 
mouths without spilling it. The children 


were unable to pick up the powder with 
their fingers because of its texture. 

When directed to taste the powder, the 
children did so by inserting their fingers 
in it and licking their fingers* or by 
licking the powder directly from the 
table. However, after experiencing the 
unpleasant taste the majority of the 
children refused to open more than one 
or two units of aspirin powders. (5) 

Human experience data show an 
absence of adverse effects associated 
with accidental ingestions of unflavored 
aspirin powders, and studies indicate 
that young children are not likely to 
consume a toxic amount of these 
products. The usage pattern of aspirin 
powders may provide an additional 
deterrent to accidental ingestion by 
young children. The petitioner reports 
that unit-dose packages of aspirin 
powders are primarily purchased for 
immediate consumption by adults at or 
near the place of purchase. Typically, 
these products are purchased at 
restaurants, gas stations, and news 
stands. As noted above, the petitioner 
asserts that powdered aspirin products 
are not likely to be stored in the 
household where they would be 
accessible by young children. (3) 

D. Action on the Petition 

After consideration of the information 
provided by petitioner and other 
available toxicity and human experience 
data, the Commission preliminarily 
concluded that the degree and nature of 
the hazard to children presented by the 
availability of unflavored aspirin 
powders which were the subject of the 
petition did not require special 
packaging to protect children from 
serious personal injury or serious illness 
resulting from handling, using, or 
ingesting that substance. For that 
reason, the Commission voted to grant 
the petition. 

In the Federal Register of October 20. 
1988 (53 FR 41199), the Commission 
published a proposal to amend 10 CFR 
1700.14{a)fl)(ii) to increase the 
exemption from requirements for child- 
resistant packaging for unflavored 
aspirin powders (other than those 
intended for pediatric use) that are 
packaged in unit doses from 13 grains to 
15.4 grains of aspirin per unit does. (7) 
The Commission received no comments 
on the proposed amendment. 

After considering all available 
information which is relevant to the 
proposal to exempt unflavored aspirin 
powders in unit dose form containing no 
more than 15.4 grains of aspirin per unit 
dose from requirements for child- 
resistant packaging, the Commission has 
concluded that the proposed amendment 
will not increase the likelihood of 


ingestion of a toxic dose because: (1) 
The increase in aspirin is not 
toxicologically significant; (2) the 
physical nature of the preparation 
makes handling difficult: and (3) the 
bitter taste will deter children. For these 
reasons, the Commission has decided to 
issue the proposed exemption on a final 
basis. 

E. Regulatory Flexibility Act 
Certification 

Section 604 of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 604) 
requires agencies to prepare a final 
regulatory flexibility analysis describing 
regulatory alternatives considered by 
the agency to minimize any significant 
economic impact of a rule on small 
entities, including small businesses. 
Section 605(b) of the RFA provides that 
an agency is not required to prepare a 
regulatory flexibility analysis when the 
agency certifies that the rule will not 
have a significant economic impact on a 
substantial number of small entities. In 
accordance with provisions of section 
605(b), the Commission certifies that the 
amendment issued below will not have 
a significant economic impact on a 
substantial number of small entities. 

The amendment issued below will 
allow manufacturers of unflavored 
aspirin powders in unit dose form, 
containing not more than 15.4 grains of 
aspirin per unit dose to package those 
products in conventional packages 
rather than in child-resistant packages, 
at their option. Accordingly, the 
Commission concludes that this 
exemption will not have a significant 
economic impact on a substantial 
number of small entities. 

G. Environmental Considerations 

The Commission's regulations 
governing environmental review 
procedures state that exemption of 
products from requirements for child- 
resistant packaging under the PPPA 
normally has little or no potential for 
affecting the environment. (See 16 CFR 
1021.5(c)(3).) The Commission does not 
foresee any special or unusual 
circumstances surrounding the 
exemption issued below. For this 
reason, the Commission concludes that 
neither an environmental assessment 
nor an environmental impact statement 
is required in this proceeding. 

H. Effective Date 

Because the rule issued below 
provides an exemption, the provisions of 
5 U.S.C. 553(c) requiring a delay in the 
effective date is not applicable. 
Accordingly, the exemption issued 
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below shall become effective on April 9. 
1990. 

List of Subjects in 16 CFR Part 1700 

Consumer Protection, Drugs. Infants 
and children, Packaging and containers. 
Poison prevention. Toxic substances. 

Conclusion 

The Commission finds that the degree 
and nature of the hazard to children in 
the availability of unflavored aspirin 
powders in unit dose form containing 
not more than 15.4 grains per unit dose 
is such that special packaging is not 
required to protect children from serious 
personal injury or serious illness 
resulting from handling, using, or 
ingesting that substance. Therefore, the 
Commission concludes that the 
proposed amendment to exempt 
unflavored aspirin powders in unit dose 
form containing not more than 15.4 
grains of aspirin per unit dose from 
requirements for special packaging 
should be issued on a final basis, and 
hereby amends title 16 of the Code of 
Federal Regulations as follows: 

PART 1700—[AMENDED] 

1. The authority citation for part 1700 
continues to read as follows: 

Authority: Pub. L. 91-601, secs. 1-9. 84 Stat. 
1600-74,15 U.S.C., 1471-76. Secs. 1700.1 and 
1700.14 also issued under Pub. L, 92-573, sec. 
30(a), 88 Stat. 1231,15 U.S.C. 2079(a). 

2. Section 1700.14(a)(l)(ii) is revised to 
read as follows: 

§ 1700.14 Substances requiring special 
packaging. 

(a) * * * 

( 1 ) * * * 

(ii) Unflavored aspirin-containing 
preparations in powder form (other than 
those intended for pediatric use) that are 
packaged in unit doses providing not 
more than 15.4 grains of aspirin per unit 
dose and that contain no other 
substance subject to the provisions of 
this section. 

* * * « • 

Dated: April 3.1990. 

Sadye E. Dunn. 

Secretary . Consumer Product Safety 
Commission. 
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16 CFR Part 1700 

Poison Prevention Packaging 
Requirements; Exemption of 
Effervescent Acetaminophen 
Preparations 

agency: Consumer Product Safety 

Commission. 

action: Final rule. 

summary: The Commission amends 
regulations implementing the Poison 
Prevention Packaging Act to exempt 
effervescent acetaminophen 
preparations containing less than 15 
percent acetaminophen from 
requirements for child-resistant 
packaging. Before issuance of the 
amendment published in this notice, the 
exemption was limited to effervescent 
acetaminophen preparations containing 
less than 10 percent acetaminophen. The 
Commission issued this amendment 
after concluding that the effervescent 
property of the exempted products 
effectively deters young children from 
ingesting a harmful amount of the drug. 

EFFECTIVE DATE: This amendment is 
effective April 9,1990. 

FOR FURTHER INFORMATION CONTACT: 

Charles Jacobson, Division of 
Regulatory Management, Consumer 
Product Safety Commission, 

Washington, DC 20207; telephone (301) 
492-6400. 

SUPPLEMENTARY INFORMATION: 

A. Background 

Among other substances, 
acetaminophen is subject to 


requirements for child-resistant 
packaging issued under the Poison 
Prevention Packaging Act of 1970 
(PPPA) (15 U.S.C. 1471-1476). A 
regulation codified at 16 CFR 
1700.14(a)(16) requires all human oral 
drugs containing more than one gram of 
acetaminophen to be packaged in child- 
resistant packaging. 

In the Federal Register of February 23, 
1981 (46 FR 13501), the Commission 
issued an exemption for certain 
effervescent acetaminophen tablets or 
granules. (1) 1 (Effervescent 
preparations are characterized by the 
rapid release of carbon dioxide in the 
presence of moisture.) The exemption 
issued in 1981 was codified at 16 CFR 
1700.14(a)(16)(i) and required that the 
exempted product must meet all of the 
following conditions: 

1. The dry tablet or granules contain 
less than 10 percent acetaminophen; 

2. The tablet or granules have an oral 
mean lethal dose (LD-50) of greater than 
five grams per kilogram; and 

3. The measured dosage of the product 
when placed in water releases at least 
85 milliliters of carbon dioxide per grain 
of acetaminophen in the dry form. 

The 1981 exemption was issued by the 
Commission on the basis of information 
showing that the effervescent properly 
of the exempted products effectively 
deters young children from ingesting 
significant amounts and the absence of 
reports of serious injury or serious 
illness resulting from ingestion of 
effervescent drugs by young children. 
For similar reasons, the Commission has 
also exempted effervescent forms of 
aspirin products and potassium 
supplements from requirements for 
child-resistant packaging. (2) (3) These 
exemptions are codified at 16 CFR 
1700.14{a)(l)(i) and 1700.14(a)(10)(vi). 

By letter dated April 2,1987, Miles 
Laboratories, Inc. petitioned the 
Commission to amend the exemption for 
effervescent acetaminophen tablets by: 

1. Increasing the permissible amount 
of acetaminophen in the dry tablet or 
granules from less than 10 percent to 15 
percent; 

2. Lowering the permissible LD 50 of 
the product in rat9 from “greater than 
five grams per kilogram" to “five grams 
or greater per kilogram"; and 

3. Deleting the requirement for a 
minimum level of carbon dioxide 
release. (4) 


1 Numbers In parentheses identify resource 
documents listed in Bibliography at the end of this 
notice. Requests for inspection of any of these 
documents should be made at the Commission's 
Public Reading Room. 5401 Westbard Avenue, room 
528. Bethesda. Maryland, or by calling the Office of 
the Secretary at (301) 492-6800 
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In support of the request for 
amendment of the exemption for 
effervescent acetaminophen products, 
the petitioner submitted experimental 
data and human experience data. The 
petitioner also cited the exemption for 
effervescent aspirin products, stating 
that the exemption for effervescent 
acetaminophen requested by the petition 
was identical to the exemption for 
effervescent aspirin and supported by 
similar data. (4) 

All of the exemptions for effervescent 
products issued by the Commission are 
based on findings that effervescent 
preparations have not been involved in 
serious injury or serious illness to young 
children and that those preparations 
have not been involved in a large 
number of accidental ingestions by 
children. In granting these exemptions, 
the Commission has determined that the 
small numbers of ingestions and the 
absence of serious symptoms are due to 
the effervescent property of these drugs, 
which effectively deters young children 
from ingesting harmful amounts. (1} (2) 

(3) 

Effervescent products are designed to- 
be ingested only after being dissolved in 
water. The chemical reaction between 
the product and water produces the 
carbon dioxide characteristic of 
effervescent products. Because 
effervescent products are hygroscopic 
(water attracting), the dry product, if 
placed directly in the mouth, wilL 
immediately react with saliva and 
produce a tingling sensation and a 
foaming action, which typically results 
in gagging. (4) (9) 

Because effervescent analgesic tablets 
are large, a child may have difficulty 
swallowing them without chewing. The 
chewing action increases the 
effervescent reaction and unpleasant 
sensation in the child's mouth. Any 
particles swallowed would produce 
carbon dioxide in the stomach, which 
would cause repeated belching and 
further discourage further attempts at 
ingestion. (4| , (9| 

A child would be unlikely to ingest a 
large number of tablets dissolved in 
water because of the time and the large 
quantity of water necessary to dissolve 
the tablets. It would not be chemically 
or physically possible to dissolve a large 
number of tablets in a small amount of 
water, and ingestion of an excessive 
amount of a concentrated solution of 
effervescent tablets would result in 
nausea and vomiting because of the 
salinity of the solution. (4) (9) 

The petitioner states that all of these 
factors apply to the products for which 
the exemption is requested, and that the 
acetaminophen content would not be 


likely to create an increased risk to 
young children. [4} 

B. Toxicity Data 

The petitioner proposes to market 
effervescent acetaminophen tablets 
containing0i5 gram or 13.9 per cent 
acetaminophen. A single oral toxic dose 
of acetaminophen for an adult is 
approximately 10 grams; fatalities rarely 
occur in case9 of a single ingestion of 
less than 15 grams. (9) Additionally, 
adults appear to be more susceptible 
than children to the toxic effects of 
acetaminophen. In one large study, 
children younger than five years old had 
the mildest clinical course of 
intoxication of any group following 
known or suspected acute ingestion of 
7.5 grams or more of acetaminophen. In 
a separate report, however, a 3Vfc year- 
old child died after being administered 
five grams of acetaminophen in divided 
doses over a 24-hour period. Additional 
details of this death were not reported. 
(9) 

Initial toxic symptoms of 
acetaminophen ingestion include 
nausea, malaise, and profuse 
perspiration. These symptoms usually 
appear shortly after ingestion and may 
abate within 12 to 24 hours. Two to six 
days may pass before clinical evidence 
of injury appears in severely poisoned 
patients. Death is usually due to liver 
failure. Human experience data indicate, 
however, that effervescent 
acetaminophen preparations have not 
been involved in serious injury or 
serious illness in young children. (9) 

The petitioner conducted comparative 
acute oral toxicity tests in rats, which 
indicated that the effervescent 
acetaminophen preparations are less 
toxic than pure acetaminophen. (4) (5) 

(6) (9) Studies in dogs showed that the 
median emetic dose for effervescent 
acetaminophen products is low, 
indicating that emesis would occur 
before a toxic dose was ingested. No 
emesis was observed when dogs were 
given a toxic dose of pure 
acetaminophen. (4) (7) (8) (9} Taste tests 
have shown that young children were 
unwilling to digest dangerous amounts 
of effervescent preparations. f9) 

C. Injury Data 

Injury data from all available sources 
confirm the claim that effervescent 
products are infrequently involved in 
accidental childhood ingestions. Data 
from the Food and Drug 
Administration’s National 
Clearinghouse for Poison Control 
Centers for 1978 through 1984 show only 
one reported ingestion of an 
effervescent acetaminophen product by 


a child younger than five years old. This 
case was without symptoms. (9) 

The Commission s Children and 
Poison data base shows two ingestions 
of effervescent acetaminophen and 
aspirin products from 1978 through 
November 1989. In both cases the 
individuals were treated and released. 
(9) No deaths have been reported 
following ingestions of effervescent 
acetaminophen products by children 
younger than five years old. Ingestions 
of other effervescent analgesic products 
by young children have been similarly 
infrequent and without serious 
consequence. Literature reviews also 
revealed no evidence of toxic effects 
from ingestion of efferv escent products 
by children younger than five years old. 
(9) 

D. Action on the Petition 

After consideration of the information 
provided by petitioner and other 
available toxicity and human experience 
data, the Commission preliminarily 
concluded that the absence of 
significant numbers of ingestions of 
effervescent drug9 by young children, 
the absence of serious adverse effects in 
young children who are exposed to 
these drugs, and the results of taste 
studies conducted on young children 
with these drugs indicate that the nature 
of effervescent formulations effectively 
deters young children from ingesting 
toxic amounts of these substances. 

The Commission also preliminarily 
concluded that the degree and nature of 
the hazard to children presented by the 
availability of the effervescent 
acetaminophen products which were the 
subject of the petition did not require 
special packaging to protect children 
from serious personal injury or serious 
illness resulting from handling, using, or 
ingesting that substance. For that 
reason, the Commission voted to grant 
the petition. 

In the Federal Register of October 20. 
1988 (53 FR 41200). the Commission 
published a proposal to amend the 
exemption from requirements for child- 
resistant packaging for effervescent 
acetaminophen tablets or granules at 16 
CFR 1700.14(a)(16)(i) by (1) increasing 
the acetaminophen content of the 
exempted products to less than 15 
percent; (2) lowering the permissible 
oral LD-50 of the products in rats to 
"from five grams or greater per kilogram 
of body weight"; and (3) deleting the 
requirement for a specified minimum 
level of carbon dioxide release. (10) The 
Commission received no comments on 
the proposed amendment. 

After considering all available 
information which is relevant to the 
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proposal to exempt effervescent 
acetaminophen tablets or granules 
containing less than 15 percent 
acetaminophen and having an oral 
LD-50 of five grams or greater per 
kilogram of body weight from 
requirements for special packaging, the 
Commission has decided to issue the 
proposed amendment of 16 CFR 
17G0.14(a)(lo)(i) on a final basis. 

E. Regulatory Flexibility Act 
Certification 

Section 604 of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 604} 
requires agencies to prepare a Final 
regulatory flexibility analysis describing 
regulatory alternatives considered by 
the agency to minimize any significant 
economic impact of a rule on small 
entities, including small businesses. 
Section 605(b) of the RFA provides that 
an agency is not required to prepare a 
regulatory flexibility analysis when the 
agency certifies that the rule will not 
have a significant economic impact on a 
substantial number of small entities. In 
accordance with provisions of section 
605(b), the Commission certifies that the 
amendment issued below will not have 
a significant economic impact on a 
substantial number of small entities. 

The amendment issued below will 
allow manufacturers of effervescent 
acetaminophen products containing less 
than 15 per cent acetaminophen and 
having an LD-50 of five grams or greater 
per kilogram of body weight to package 
those products in conventional packages 
rather than in child-resistant packages 
at their own option. Accordingly, the 
Commission concludes that this 
exemption will not have a significant 
economic impact on a substantial 
number of small entities. 

G. Environmental Considerations 

The Commission's regulations 
governing environmental review 
procedures state that exemption of 
products from requirements for child- 
resistant packaging under the PPPA 
normally has little or no potential for 
affecting the environment. (See 16 CFR 
1021.5(c)(3).) The Commission does not 
foresee any special or unusual 
circumstances surrounding the 
exemption issued below. For this 
reason, the Commission concludes that 
neither an environmental assessment 
nor an environmental impact statement 
is required in this proceeding. 

H. Effective Date 

Because the rule issued below 
provides an exemption, the provisions of 
5 U.S.C. 553(c) requiring a delay in the 
effective date is not applicable. 
Accordingly, the exemption issued 


below shall become effective on April 9, 
1990. 

List of Subjects in 16 CFR Part 1700 

Consumer protection, Drugs. Infants 
and children. Packaging and containers. 
Poison prevention. Toxic substances. 

Conclusion 

The Commission finds that the degree 
and nature of this hazard to children in 
the availability of effervescent 
acetaminophen tablets or granules 
containing less than 15 per cent 
acetaminophen and having an oral LD- 
50 of 5 grams or greater per kilogram of 
body weight is such that special 
packaging is not required to protect 
children from serious personal injury or 
serious illness resulting from handling, 
using, or ingesting that substance. 
Therefore, the Commission concludes 
that the proposed amendment to exempt 
effervescent acetaminophen tablets or 
granules containing less than 15 per cent 
acetaminophen and having an oral LD- 
50 of 5 grams or greater per kilogram of 
body weight from requirements for 
special packaging should be issued on a 
final basi9, and hereby amends title 16 
of the Code of Federal Regulations as 
follows: 

PART 1700—(AMENDED] 

1. The authority citation for part 1700 
continues to read as follows: 

Authority: Pub. L 91-601, secs. 1-9. 84 Stat 
1600-74,15 U.S.C.. 1471-76. Secs. 1700.1 and 
1700.14 also issued under Pub. L. &K573, sec. 
30(a). 88 Stat. 1231,15 U.S.C. 2079(a). 

2. Section 1700.14(a)(16)(i) is revised 
to read as follows: 

§ 1700.14 Substances requiring special 
packaging. 

(a) * 

(16) * * * 

(i) Effervescent tablets or granules 
containing acetaminophen, provided the 
dry tablet or granules contain less than 
15 per cent acetaminophen, the tablet or 
granules have an oral LD-50 of 5 grams 
or greater per kilogram of body weight, 
and the tablet or granules contain no 
other substance subject to the 
provisions of this section. 

« * • • * 

Dated: April 3.1990. 

Sadye E. Dunn, 

Secretary, Consumer Product Safety 
Commission. 
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16 CFR Part 1700 

Poison Prevention Packaging 
Requirements; Exemption of 
Medroxyprogesterone Acetate Tablets 

AGENCY: Consumer Product Safety 
Commission. 

action: Final rule. 


summary: The Commission amends 
regulations implementing the Poison 
Preventon Packaging Act to allow 
medroxyprogesterone acetate (MPA) 
tablets to be marked in packages that 
are not child-resistant. The drug is used 
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for the treatment of female hormonal 
imbalance disorders. Before issuance of 
the amendment published in this notice. 
MPA tablets were subject to 
requirements for child-resistant 
packaging applicable to oral dose 
prescription drugs. The Commission has 
exempted MPA tablets from 
requirements for child-resistant 
packaging because of their low toxicity. 
effective DATE: This amendment is 
effective April 9.1990. 

FOR FURTHER INFORMATION CONTACT: 
Charles Jacobson, Division of 
Regulatory Management, Consumer 
Product Safety Commission, 
Washington, DC 20207; telephone (301) 
492-6400. 

SUPPLEMENTARY INFORMATION: 

A. Background 

Among other substances, oral 
prescription drugs intended for human 
use are subject to requirements for 
child-resistant packaging issued under 
the Poison Prevention Packaging Act of 
1970 (PPPA) (15 U.S.C. 1471-1470). The 
regulation which requires child-resistant 
packaging of oral dose prescription 
drugs is codified at 10 CFR 
1700.14(a)(10). By letter dated February 
22,1908, The Upjohn Company 
petitioned the Commission to exempt 
medroxyprogesterone acetate (MPA) 
tablets from the requirements for child- 
resistant packaging.(l)* The Upjohn 
petition was docketed as PP 88-1. 

As justification for the requested 
exemption, Upjohn submitted evidence 
of the low oral toxicity of progestins, 
and data showing the absence of acute 
toxicity from ingestion of progestins by 
young children. The petition also cited 
data used by the Commission as the 
basis for previous exemptions of other 
progestin drugs. (1) 

B. Human Experience and Toxicity Data 

Data from the Food and Drug 
Administration's (FDA) National 
Clearinghouse for Poison Control 
Centers for the years 1978 through 1984 
show a total of 78 reported ingestions of 
MPA by children younger than five 
years old. In three cases symptoms were 
reported; one case resulted in a hospital 
visit with no symptoms reported. (2) 

For the period from 1978 through 
August 17,1988, the Commission’s 
Children and Poisioning data base 
shows six cases of MPA ingestions by 


‘Numbers in parentheses identify reference 
documents listed in Bibliography at the end of this 
notice. Requests for inspection of any of these 
documents should be made at the Commission's 
Public Reading Room. 5401 Westburd Avenue, room 
52H. Bethesda. Maryland, or by calling the Office of 
the Secretary at (301) 492-6800. 


children under five treated in hospital 
emergency rooms. All were treated and 
released. (2) 

A literature review and a review of 
the FDA’s Adverse Drug Reaction 
Reports revealed no reports of death or 
serious injury to children younger than 
five years old following acute ingestion 
of MPA. 

Information on the median lethal 
dosage (LD-50) of MPA. as well as other 
progestins. is scant because of the 
extremely low toxicity of these 
compounds. Reported oral toxicity tests 
conducted in rats with MPA resulted in 
no deaths or toxic symptoms even with 
doses of MPA as high as 10,000 mg/ 
kilogram. (1)(2) 

Available data indicate that a one¬ 
time ingestion of MPA is not likely to 
result in either acute or chronic health 
effects. (2) Long-term therapeutic 
administration of progestin compounds 
has been shown to lead to an increased 
risk of various blood-clotting disorders 
in women. These compounds can also 
damage the fetus. However, no evidence 
demonstrates that such effects would be 
expected from a single ingestion by a 
child. (2) 

Oral progestins, including MPA, have 
been available for more than 40 years. 
The low toxicity of hormonal drugs is 
well established. The Commission has 
exempted estrogen and progestin oral 
contraceptives from special packaging 
requirements. This exemption was 
issued by a notice published in the 
Federal Register of November 7,1984 (49 
FR 44455) and is codified at 10 CFR 
1700.14(a)(10)(iv).(3) The Commission 
issued the exemption for oral 
contraceptives after concluding that the 
extensive human experience data 
available at that time provided no 
evidence of either acute or chronic 
health effects associated with accidental 
ingestion of oral contraceptives.(3) 
Despite the high frequency of ingestion 
of oral contraceptives, the incidence of 
either acute or long-term injury was 
among the lowest for any class of 
dmgs.(3) 

The FDA concluded that estrogens 
and progestins could probably be 
classified as akin to nontoxic because a 
child would become physically ill long 
before ingesting a dose which could be 
considered injurious or lethal.(3) 
Available data suggest that the 
frequency of acute injury from 
accidental ingestion of these hormones 
will remain low. On the basis of these 
considerations, the Commission has also 
exempted conjugated estrogens tablets 
and norethindrone acetate tablets. 

These exemptions were issued by a 
notice published in the Federal Register 
of December 28.1984 (49 FR 50386) and 


are codified at 16 CFR 1700.14(a)(10) 
(xvii) and (xviii).(4) 

C. Action on the Petition 

After consideration of the information 
provided by Upjohn and other available 
human and animal data, the 
Commission preliminarily concluded 
that because of the low order of toxicity 
of progestins. exemption of MPA tablets 
from requirements for child-resistant 
packaging would not pose a risk of 
serious injury to young children from 
accidental ingestion. The Commission 
also preliminarily concluded that the 
degree and nature of the hazard to 
children presented by the availability of 
MPA tablets does not require special 
packaging to protect children from 
serious personal injury or serious illness 
resulting from handling, using, or 
ingesting MPA tablets. For these 
reasons, the Commission voted to grant 
the petition. 

In the Federal Register of January 12, 
1989 (54 FR 1187), the Commission 
published a proposal to amend 16 CFR 
1700.14(a)(10) to exempt MPA tablets 
from requirements for child-resistant 
packaging.(5) The Commission received 
no comments on the proposed 
amendment. 

After considering all available 
information which is relevant to the 
proposal to exempt MPA tablets from 
requirements for child-resistant 
packaging, the Commission has decided 
to issue the proposed exemption on a 
final basis. 

D. Previous Petition 

At the time the Commission decided 
to grant the Upjohn petition (PP 88-1), it 
had granted an earlier petition from 
Ayerst Laboratories (PP 87-3) requesting 
an exemption from requirements for 
child-resistant packaging for MPA 
tablets in mnemonic packages 
containing no more than 100 milligrams 
of the drug.(6) (A mnemonic package is 
designed to administer one oral dose at 
a time and incorporates a feature to 
remind the user to take the dosage at 
specified intervals throughout the period 
during which the medication i9 to be 
administered.) The Commission 
proposed the exemption for MPA tablets 
in mnemonic packaging requested by PP 
87-3 in a notice published in the Federal 
Register on October 20.1988 (53 FR 
41202).(7) 

After consideration of the human 
experience and toxicity data discussed 
above, the Commission has concluded 
that removing the limitation on the 
permissible amount of MPA in each 
exempted package will not pose a risk 
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of serious injury to young children from 
accidental ingestion of MPA tablets. 

Because the amendment issued below 
exempts all packages of MPA tablets, 
including MPA tablets in mnemonic 
packages containing no more than 100 
milligrams of the drug, the exemption 
requested by PP 87-3 and proposed in 
the notice of October 20.1988, is no 
longer necessary. For this reason, the 
Commission has withdrawn the 
proposed exemption for MPA tablets in 
mnemonic packages by a notice 
published elsewhere in this issue of the 
Federal Register. 

E. Regulatory Flexibility Act 
Certification 

Section 604 of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 604) 
require agencies to prepare a final 
regulatory flexibility analysis describing 
regulatory alternatives considered by 
the agency to minimize any significant 
economic impact of a rule on small 
entities, including small businesses. 
Section 605(b) of the RFA provides that 
an agency is not required to prepare a 
regulatory flexibility analysis when the 
agency certifies that the rule will not 
have a significant economic impact on a 
substantial number of small entities. In 
accordance with provisions of section 
605(b). the Commission certifies that the 
amendment issued below will not have 
a significant economic impact on a 
substantial number of small entities. 

The amendment issued below will 
allow manufacturers of MPA tablets to 
package that product in conventional 
packages rather than in child-resistant 
packages, at their option. Accordingly, 
the Commission concludes that this 
exemption will not have a significant 
economic impact on a substantial 
number of small entities. 

G. Environmental Considerations 

The Commission’s regulations 
governing environmental review 
procedures state that exemption of 
products from requirements for child- 
resistant packaging under the PPPA 
normally has little or no potential for 
affecting the environment. (See 16 CFR 
1021.5(c)(3).) The Commission does not 
foresee any special or unusual 
circumstances surrounding the 
exemption issued below. For this 
reason, the Commission concludes that 
neither an environmental assessment 
nor an environmental impact statement 
is required in this proceeding. 

H. Effective Date 

Because the rule issued below 
provides an exemption, the provisions of 
5 U.S.C. 553(c) requiring a delay in the 
effective date is not applicable. 


Accordingly, the exemption issued 
below shall become effective on April 9. 
1990. 

List of Subjects in 16 CFR Part 1700 

Consumer Protection, Drugs, Infants 
and children. Packaging and containers. 
Poison prevention. Toxic substances. 

Conclusion 

The Commission finds that the degree 
and nature of the hazard to children in 
the availability of MPA tablets is such 
that special packaging is not required to 
protect children from serious personal 
injury or serious illness resulting from 
handling, using, or ingesting that 
substance. Therefore, the Commission 
concludes that the proposed amendment 
to exempt MPA tablets from 
requirements for special packaging 
should be issued on a final basis, and 
hereby amends title 16 of the Code of 
Federal Regulations as follows: 

PART 1700—[AMENDED] 

1. The authority citation for part 1700 
continues to read as follows: 

Authority: Pub. L. 91-601, secs. 1-9. 84 Stat. 
1600-74.15 U.S.C. 1471-70. Sees. 1700.1 and 
1700.14 also issued under Pub. L. 92-573, sec. 
30(a), 88 Stat. 1231,15 U.S.C. 2079(a). 

2. Section 1700.14{a)(10)(xix) is added 
to read as follows: 

§1700.14 Substances requiring special 
packaging. 

(a) * * # 

( 10 ) * # * 

(xix) Medroxyprogesterone acetate 
tablets. 

***** 

Dated: April 3.1990. 

Sad ye E. Dunn, 

Secretary. Consumer Product Safety 
Commission . 
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BILLING COOE 6355-01-H 


DEPARTMENT OF JUSTICE 
Office of the Attorney General 
28 CFR Part 50 
(Order No. 1409-90) 

Statement of Policy; Representation of 
Federal Officials and Employees 

agency: Department of Justice. 
action: Final rule; statement of policy. 

SUMMARY: This document amends 
Department of Justice policy on 
representation of Federal officials, 
employees and former Federal officials 
or employees when they are sued, 
subpoenaed or charged in their 
individual capacity for actions 
performed within the scope of their 
employment. This amendment expands 
the circumstances in which 
representation or reimbursement of 
private counsel fees may be provided 
officials or employees in connection 
with federal criminal proceedings where 
the Attorney General or his designee 
determines that such representation is in 
the interest of the United States. 
EFFECTIVE DATE: March 29,1990. 

FOR FURTHER INFORMATION CONTACT: 
Helene M. Goldberg. Director, Torts 
Branch, Civil Division, P.O. Box 7146, 
Benjamin Franklin Station, Washington, 
DC 20044; (202) 724-7020. 
SUPPLEMENTARY INFORMATION: The 
Department has re-examined its present 
policy guidelines with respect to 
representation or reimbursement of 
employees who are sued, subpoenaed or 
charged in their individual capacities for 
actions performed within the scope of 
their employment. Current guidelines 
preclude representation in connection 
with any federal criminal proceeding. 
However, important non-prosecutorial 
Executive Branch interests may be 
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implicated in federal criminal 
proceedings. This amendment expands 
the circumstances in which 
representation or reimbursement of 
private counsel fees may be provided 
officials or employees in connection 
with federal criminal proceedings where 
the Attorney General or his designee 
determines that such representation is in 
the interest of the United States. 

This rule is not a major rule for the 
purposes of Executive Order 12291 of 
February 17,1981. As required by the 
Regulatory Flexibility Act, it is hereby 
certified that this rule will not have a 
significant impact on small business 
entities. 

List of Subjects in 28 CFR Part 50 

Administrative practice and 
procedures. 

By virtue of the authority vested in me 
by 28 U.S.C. 509 and 510 and 5 U.S.C. 

301, part 50 of title 28 of the Code of 
Federal Regulations is amended as 
follows: 

PART 50—STATEMENTS OF POLICY 

1. The authority citation for part 50 
continues to read as follows: 

Authority: 28 U.S.C. 508. 509, 510. 516, 517, 
518. 519: 5 U.S.C. 301. 552. 552a: 15 U.S.C. 
10(d). E.0.11247; 3 CFR (1904-85 Comp.) 340. 
21 U.S.C. 881(f)(2). 

2. Section 50.15 is amended as follows: 

a. The section heading has been 
revised. 

b. In paragraph (a), the first sentence 
of the introductory paragraph is revised. 

c. Paragraphs (a)(4) through (a)(ll) are 
redesignated as paragraphs (a)(5) 
through (a)(12), a new paragraph (a)(4) is 
added, the first sentence of newly 
redesignated paragraph (a)(5) is 
removed and the second sentence is 
revised, newly redesignated paragraph 

(a) (7) is revised, and newly redesignated 
paragraph (a)(8) is amended by 
removing the period at the end of the 
introductory material and replacing it 
with a colon. 

d. Paragraph (b) is amended by 
removing paragraph (b)(1) and 
redesignating paragraphs (b)(2) through 

(b) (5) accordingly. 

$ 50.15 Representation of Federal officials 
and employees by Department of Justice 
attorneys or by private counsel furnished 
by the Department In civil, criminal, and 
congressional proceedings In which 
Federal employees are sued, subpoenaed, 
or charged In their Individual capacities. 

(a) Under the procedures set forth 
below, a federal employee (hereby 
defined to include present and former 
Federal officials and employees) may be 
provided representation in civil, 


criminal and Congressional proceedings 
in which he is sued, subpoenaed, or 
charged in his individual capacity, not 
covered by § 15.1 of this chapter, when 
the actions for which representation is 
requested reasonably appear to have 
been performed within the scope of the 
employee’s employment and the 
Attorney General or his designee 
determines that providing 
representation would otherwise be in 
the interest of the United States. * * * 

* • * « * 

(4) Representation generally is not 
available in federal criminal 
proceedings. Representation may be 
provided to a federal employee in 
connection with a federal criminal 
proceeding only where the Attorney 
General or his designee determines that 
representation is in the interest of the 
United States and subject to applicable 
limitations of § 50.10. In determining 
whether representation in a federal 
criminal proceeding is in the interest of 
the United States, the Attorney General 
or his designee shall consider, among 
other factors, the relevance of any non- 
prosecutorial interests of the United 
States, the importance of the interests 
implicated, the Department’s ability to 
protect those interests through other 
means, and the likelihood of a conflict of 
interest between the Department’s 
prosecutorial and representational 
responsibilities. If representation is 
authorized, the Attorney General or his 
designee also may determine whether 
representation by Department attorneys, 
retention of private counsel at federal 
expense, or reimbursement to the 
employee of private counsel fees is most 
appropriate under the circumstances. 

(5) Where representation is sought for 
proceedings other than federal criminal 
proceedings, but there appears to exist 
the possibility of a federal criminal 
investigation or indictment relating to 
the same subject matter, the litigating 
division shall contact a designated 
official in the Criminal, Civil Rights or 
Tax Division or other prosecutive 
authority within the Department 
(hereinafter “prosecuting division") to 
determine whether the employee is 
either a subject of a federal criminal 
investigation or a defendant in a federal 
criminal case. * * * 

• • • t * 

(7) If the prosecuting division 
indicates that the employee is the 
subject of a federal criminal 
investigation concerning the act or acts 
for which he seeks representation, the 
litigating division shall inform the 
employee that no representation by 
Justice Department attorneys will be 
provided in that federal criminal 


proceeding or in any related civil, 
congressional, or state criminal 
proceeding. In such a case, however, the 
litigating division, in its discretion, may 
provide a private attorney to the 
employee at federal expense under the 
procedures of 5 50.16, or provide 
reimbursement to employees for private 
attorney fees incurred in connection 
with such related civil, congressional, or 
state criminal proceeding, provided no 
decision has been made to seek an 
indictment or file an information against 
the employee. 

* * * • « 

3. Section 50.16 is amended by 
revising paragraphs (a) and (b), and the 
introductory text to paragraph (c)(2). 
and by adding a new paragraph (d) to 
read as follows: 

§ 50.16 Representation of Federal 
employees by private counsel at Federal 
expense. 

(a) Representation by private counsel 
at federal expense or reimbursement of 
private counsel fees is subject to the 
availability of funds and may be 
provided to a federal employee only in 
the instances described in § 50.15(a) (4). 
(7), (10), and (11), and in appropriate 
circumstances, for the purposes set forth 
in § 50.15(a)(2). 

(b) To ensure uniformity in retention 
and reimbursement procedures among 
the litigating divisions, the Civil Division 
shall be responsible for establishing 
procedures for the retention of private 
counsel and the reimbursement to an 
employee of private counsel fees, 
including the setting of fee schedules. In 
all instances where a litigating division 
decides to retain private counsel or to 
provide reimbursement of private 
counsel fees under this section, the Civil 
Division shall be consulted before the 
retention or reimbursement is 
undertaken. 

(c) • * * 

(2) Federal payments to private 
counsel for an employee will cease if the 
private counsel violates any of the terms 
of the retention agreement or the 
Department of Justice: 

• • • * • 

(d) Where reimbursement is provided 
for private counsel fees incurred by 
employees, the following limitations 
shall apply: 

(1) Reimbursement shall be limited to 
fees incurred for legal work that is 
determined to be in the interest of the 
United States. Reimbursement is not 
available for legal work that advances 
only the individual interests of the 
employee. 

(2) Reimbursement shall not be 
provided if at any time the Attorney 
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General or his designee determines that 
the employee’s actions do not 
reasonably appear to have been 
performed within the scope of his 
employment or that representation is no 
longer in the interest of the United 
States. 

(3) Reimbursement shall not be 
provided for fees incurred during any 
period of time for which representation 
by Department of Justice attorneys was 
tendered. 

(4) Reimbursement shall not be 
provided if the United States decides to 
seek an indictment of or to file an 
information against the employee 
seeking reimbursement, on a criminal 
charge relating to the conduct 
concerning which representation was 
undertaken. 

Dated: March 29.1990. 

Dick Thornburgh, 

Attorney General. 

[FR Doc. 90-6081 Filed 4-6-90: 8:45 am) 

BILLING CODE 4410-01-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 917 

Kentucky Regulatory Program—Local 
Appeal of Final Agency Action 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Final rule; approval of 
amendment. 

summary: OSM is announcing the 
approval of a proposed amendment to 
the Kentucky regulatory program 
(hereinafter referred to as the Kentucky 
program) approved under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). This amendment is in 
response to a required program 
amendment imposed by OSM on 
October 7.1988 (53 FR 39470-39473). in 
its approval of an amendment to 
Kentucky Revised Statutes (KRS) 
350.032. The proposed amendment, 
contained in House Dill 869, provided 
that final orders of the Cabinet are 
appealable in the circuit court of the 
county where the violation occurred 
rather than to the Circuit Court of 
Franklin County. 

EFFECTIVE DATE: April 9. 1990. 

FOR FURTHER INFORMATION CONTACT: 
Roger Calhoun, Acting Director. 
Lexington Field Office, Office of Surface 
Mining Reclamation and Enforcement, 
340 Legion Drive, Suite 28, Lexington, 


Kentucky 40504; Telephone: (606) 233- 
7327. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Kentucky Program 

II. Submission of Amendment 

III. Director’s Finding 

IV. Disposition of Comments 

V. Director’s Decision 

VI. Procedural Determinations 

I. Background on the Kentucky Program 

The Kentucky program was 
conditionally approved by the Secretary 
of the Interior on May 18.1982. 
Information pertinent to the general 
background, revisions, modifications, 
and amendments to the proposed 
permanent program submission, as well 
as the Secretary’s findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval of the Kentucky program can 
be found in the May 18,1982, Federal 
Register (47 FR 21404-21435). 

Subsequent actions concering the 
conditions of approval and proposed 
program amendments are identified in 
30 CFR 917.11, 917.13, 917.15, 917.16, and 
917.17. 

II. Submission of Amendment 

By letter dated April 29,1986 
(Administrative Record No. KY-703), 
Kentucky submitted to OSM, pursuant 
to 30 CFR 732.17, certain revisions to the 
Kentucky program as contained in 
House Bill 869. That bill, passed by the 
General Assembly with an effective 
date of July 15,1986, amended the 
Kentucky Revised Statutes (KRS) at 
350.032 to provide that final orders of 
the Cabinet are appealable to the circuit 
court of the county where the violation 
occurred rather than to the Circuit Court 
of Franklin County. 

On June 9,1986, OSM notified 
Kentucky that, prior to approval of the 
provisions of House Bill 869, it must 
submit a plan of implementation 
(Administrative Record No. KY-709). 
Kentucky responded with a statement of 
anticipated costs, a description of 
available resources and a discussion of 
organizational and programmactic 
consequences (Administrative Record 
No. KY-710). On July 18,1986, OSM 
published its disapproval of the 
amendment in the Federal Register (51 
FR 26002-26008) based on the fact that 
no provision was made for the 
additional funding and/or staffing for 
the additional workload that would 
likely result from its implementation 
(Administration Record No. KY-718). 
However, because the Commonwealth 
did not repeal the legislation, operators 
did in fact file appeals in the local 
cirucuit courts and those courts 
accepted and heard such appeals. 


Therefore, by letter dated May 28,1987 
(Administrative Record No. KY-738), 
Kentucky resubmitted the provisions of 
House Bill 869 for reconsideration by 
OSM. In addition, Kentucky submitted 
information to justify the resubmission 
on the grounds that the workload 
resulting from the implementation of 
House Bill 869 was much less than 
anticipated. On July 13,1987, OSM 
published a notice in the Federal 
Register (52 FR 26158-26159) announcing 
receipt of the resubmitted amendment 
and inviting public comment on its 
adequacy. The public comment period 
ended August 12,1987. 

On January 22,1988, OSM requested 
that, since actual workload data was 
available, the Cabinet submit data on all 
relevant appeals filed in local circuit 
courts as a result of passage of House 
Bill 869 (Administrative Record No. KY- 
788). On February 4,1988, Kentucky 
provided information of the number and 
status of local appeals; the resources, 
travel time and associated costs 
expended by the Cabinet on such 
appeals; decisions enjoining the Cabinet 
from enforcing sections of the law, and 
the time delays experienced in the 
appeals process (Administrative Record 
No. KY-791). On March 7,1988, OSM 
published a notice in the Federal 
Register (53 FR 7212-7213) reopening the 
public comment period on the proposed 
amendment and informing the public of 
the availability of the additional 
materials. The public comment period 
closed April 6,1988. On October 7,1988, 
OSM published a notice in the Federal 
Register (53 FR 39470-39473) announcing 
the approval of the proposed 
amendment as submitted on May 28. 
1987, and contained in House Bill 869. 
The approval announced by OSM was 
on a trial basis until December 31,1990. 
In addition, the Director required that 
Kentucky submit a report detailing the 
impact of implementation on agency 
resources and the judicial review 
process. The report was to be submitted 
two months prior to the 1990 session of 
the General Assembly of Kentucky and 
was to contain information on the 
number of appeals filed in circuit courts, 
their outcome and status, and the 
funding and staff resources allocated to 
defending the Cabinet in these actions. 
The report was also to include 
information on the number of decisions 
enjoining the Cabinet from enforcing 
sections of the law, delays encountered 
in the appeals process, and the number 
of appeals heard in which the applicant 
for review failed to exhaust all 
administrative remedies. 

By letter dated October 24,1989 
(Administrative Record No. KY-929), 
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Kentucky submitted the required report. 

It provides details of the impact of the 
implementation of House Bill 869 on 
agency resources and the judicial review 
process. It contains information on the 
number of final orders of the Cabinet 
appealed to local Circuit Courts, their 
outcome and status, and the funding and 
staff resources allocated in defending 
the Cabinet in those actions. The report 
also includes information on the number 
of decisions enjoining the Cabinet from 
enforcing sections of the law, delays 
encountered in the appeals process, and 
the number of appeals heard in which 
the applicant for review failed to 
exhaust all administrative remedies. 
Kentucky's report addresses all of the 
concerns expressed by the Director in 
his conditional approval of October 7, 

1988 (53 FR 39470-39473). 

III. Director's Finding 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17, is the Director's 
finding concerning the proposed 
amendment to the Kentucky program. 

Kentucky proposes to amend KRS 
350.032 by satisfying the conditions of 
the trial basis for approval and thus 
effecting a permanent approval. The 
report filed by Kentucky on October 24, 

1989 (Administrative Record No. KY- 
929) fulfills the requirements for removal 
of the required program amendment 
imposed on Kentucky on October 7,1988 
(53 FR 39470-39473). The October report 
contains no evidence that Kentucky 
lacks the legal resources and funding 
necessary to implement H.B. 869 or that 
undue delays in the processing of 
appeals will result. The Director finds 
the proposed amendment fulfills the 
requirements for removal of the required 
program amendment. The Director also 
finds that the proposed amendment is 
not inconsistent with section 526(e) and 
section 503(a)(3) of SMCRA and that it 
is no less effective than the Federal 
regulations at 30 CFR 732.15(d) and 
732.17(h)(10). 

Disposition of Comments 

Agency Comments 

Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(h)(ll)(i). comments 
were solicited from various Federal 
agencies. 

By letter dated December 6,1989 
(Administrative Record No. KY-942) the 
U.S. Forest Service commented that the 
amendment should be modified to allow 
the Kentucky Natural Resources and 
Environmental Protection Cabinet to 
transfer the appeal process back to the 
Circuit Court of Franklin County when 
chronic abuse of the process is found in 


other County Circuit Courts. Section 
526(e) of SMCRA provides only that 
actions of the State regulatory authority 
shall be subject to judicial review by a 
court of competent jurisdiction in 
accordance with State law. It provides 
the Director with no authority to require 
that specific courts be used for appeals. 
The Director believes the modification 
suggested by the Forest Service is 
beyond his authority. That belief is 
reflected in his decision to approve the 
amendment. 

Public comments 

The reopened public comment period 
and opportunity to request a hearing 
announced in the December 1,1989, 
Federal Register ended on January 2, 
1990. No one requested an opportunity 
to testify at the scheduled public hearing 
and no hearing was held. 

In response to the request for public 
comments on the amendment, one 
individual representing the Kentucky 
Coal Association (KCA), one individual 
representing the National Coal 
Association (NCA), one individual 
representing the Coal Operator’s and 
Associates, Inc., and one individual 
representing the Kentucky Resources 
Council (KRC) submitted statements 
containing pertinent comments. 

(1) By letter dated December 28,1989 
(Administrative Record No. KY-947) the 
KCA expressed support for the proposed 
amendment and urged OSM's approval. 
KCA expressed its belief that the 
amendment is in complete accord with 
Section 526 of SMCRA which leaves to 
State law the designation of courts of 
competent jurisdiction to review actions 
of the State Regulatory Authority. The 
Director agrees with the KCA that the 
proposed amendment is in accordance 
with the intent of section 520 of SMCRA. 
Section 526 provides only that actions of 
the State regulatory authority pursuant 
to an approved State program are 
subject to judicial review by a court of 
competent jurisdiction in accordance 
with State law. It does not require that a 
specific court be used. The Director 
believes that by filing its report of 
October 24.1989. Kentucky fulfilled the 
requirement for a program amendment 
established by OSM in its October 7, 
1988, Federal Register (53 FR 39470- 
39473). 

(2) By letter dated January 5.1990 
(Administrative Record No. KY-952) the 
NCA expressed its support for the 
proposed amendment and urged OSM’s 
approval. NCA expressed its opinion 
that the amendment is in complete 
accord with section 526(a) (1) and (2) of 
SMCRA and that OSM has no choice 
but to approve the proposal. The 
Director agrees with the NCA that the 


proposed amendment is in accordance 
with the intent of section 526 of SMCRA 
and can be approved. 

(3) By letter dated December 28.1989 
(Administrative Record No. KY-946) the 
Coal Operators and Associates, Inc., 
(COA) expressed its support for the 
proposed amendment and urged OSM's 
approval. COA points out that there is 
no conflict between the implementation 
of House Bill 869 and SMCRA. The 
Director agrees with COA and has 
reflected his opinion in his decision to 
approve the amendment. 

(4) By letter dated January 2.1990 
(Administrative Record No. KY-945) the 
KRC expressed their opposition to the 
proposed amendment. The KRC argues 
that the proposed amendment would 
place an additional strain on the legal, 
technical and administrative personnel 
of the Cabinet and on the funding 
available to implement, administer and 
enforce the provisions of the State 
program beyond its capacity to perform 
in a responsible and timely manner. 

Kentucky has submitted documents to 
OSM supporting the position that it has 
the funding and legal resources 
necessary to carry out the provisions of 
House Bill 869. Kentucky’s report fulfills 
the provisions of a required amendment 
imposed by OSM on October 7,1988, 
and provides sufficient information to 
convince the Director that the 
amendment is in conformity with 
SMCRA and the supporting Federal 
regulations. 

The KRC also argues that the 
decentralization of appeals brought 
about by H.B. 869 has resulted in 
additional judicial delay in the 
resolution of appeals as well as 
circumvention of administrative review 
procedures. 

The Director disagrees with the KRC’s 
conclusions. While acknowledging that, 
in some appeals, delays have occurred 
and/or administrative remedies have 
not been exhausted, the Director is 
unable to conclude that such delays and 
failures to exhaust have impeded 
Kentucky's ability to fulfill its 
permanent program obligations as set 
forth in section 503(a) of SMCRA. 
Furthermore, the report submitted by 
Kentucky contains no indication of a 
causal relationship between the 
implementation of H.B. 869 and the 
subsequent judicial delays or failures to 
exhaust which are cited in the report. 

V. Director’s Decision 

Based on the above findings, the 
Director is approving the proposed 
amendment to the Kentucky permanent 
program regulations as submitted to 
OSM as Kentucky House Bill 869. 
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The Federal rules at 30 CFR part 917 
are being amended to implement the 
Director's decision and remove the 
required program amendment as 
codified at 30 CFR 917.16(a). This final 
rule is being made effective 
immediately. 

VI. Procedural Determinations 

1. Compliance with the National 
Environmental Policy Act: 

The Secretary has determined that, 
pursuant to section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Compliance with Executive Order 
No. 12291 and the Regulatory Flexibility 
Act’ 

On July 12,19B4, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3. 4, 7. 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 917 

Coal mining, Intergovernmental 
relations. Surface mining. Underground 
mining. 

Dated: March 29.1990. 

Carl C. Close, 

Assistant Director, Eastern Field Operations. 

For the reasons set out in the 
preamble, title 30. chapter VII. 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 

PART 917—KENTUCKY 

1. The authority citation for part 917 
continues to read as follows: 

Authority: 30 U.S.C. 1201 et seq. 

Z In § 917.15, a new paragraph (cc) is 
added to read as follows: 

§ 917.15 Approval of regulatory program 
amendments. 


(cc) The following amendment to the 
Kentucky Revised Statutes (KRS) as 
approved on a trial basis by OSM on 
October 7,1988, and further supported 
by additional information submitted on 
October 24,1989, is approved effective 
April 9,1990: Revisions to KRS 350.032 
providing that final orders of the 
Secretary of the Natural Resources and 
Environmental Cabinet are appealable 
to the circuit court of the county where 
the violation occurred rather than to the 
Circuit Court of Franklin County. 

3. In S 917.16 paragraph (a) is removed 
and reserved. 

§ 917.16 Required Program Amendments. 

(a) [reservedl 
***** 

(FR Doc. 90-8096 Filed 4-6-90: 8:45 am) 

BILLING CODE 4310-0S-M 


30 CFR Part 918 

Abandoned Mine Land Reclamation 
Program; Grant Application From the 
State of Louisiana Addressing All 
Coal-Related Impacts From Pre- 
August 3,1977, Mining Practices 

agency: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
action: Final rule. 

summary: The Office of Surface Mining 
Reclamation and Enforcement (OSM) 
announced in a November 30.1989, 
Federal Register notice (54 FR 49307) 
that the State of Louisiana had certified 
that it had satisfied the requirements of 
the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA) with 
regard to abandoned coal mine 
reclamation. Comments were requested 
on the cetification from the public. After 
reviewing this matter, the Director of 
OSM concurs with the State's finding 
that all coal-related problems have been 
abated or actually reclaimed. The State 
of Louisiana is now authorized pursuant 
to section 409 of SMCRA to utilize 
abandoned mine land reclamation 
(AMLR) funds for noncoal reclamation 
purposes. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James H. Moncrief, Director. Tulsa 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 5100 E. 
Skelly Drive, Suite 550, Tulsa, Oklahoma 
74135; Telephone: (918) 581-6430. 
SUPPLEMENTARY INFORMATION: Title IV 
of SMCRA established an AMLR 
program for the purposes of reclaiming 
and restoring lands and water resources 
adversely affected by past mining. The 
program is funded by a reclamation fee 
on the production of coal. Lands and 
water resources eligible for reclamation 


are those that were mined or affected by 
mining and abandoned or left in an 
inadequate reclamation status prior to 
August 3.1977, and for which there is no 
continuing reclamation responsibility 
under State and other Federal law. 

Each State having within its borders 
coal-mined lands eligible for 
reclamation under Title IV of SMCRA 
may submit to the Secretary of the 
Interior a State reclamation plan 
demonstrating its capability for 
administering an AMLR program. 

Upon approval of the State 
reclamation plan by the Secretary, the 
State may submit to OSM, on an annual 
basis, an application for funds to be 
expended in that State on specific 
reclamation projects that are necessary 
to implement the approved State 
reclamation plan. Such annual requests 
are reviewed and approved in 
accordance with the requirements of 30 
CFR part 886. 

AMLR funds are to be utilized to 
address the problems caused by past 
mining in the following order. First, 
reclamation efforts are to be directed at 
correcting or mitigating the problems 
caused by past coal mining. Certain 
noncoal mining-related problems may 
also be addressed at the same time, 
however, if they involve direct threats to 
the public health or safety. Second, 
following the completion of all coal- 
related impacts, a State program may 
then direct its efforts to alleviating the 
problems caused by all other types of 
mining. Finally, when all coal- and 
noncoal-related impacts have been 
addressed, and if certain other 
conditions set forth in section 402(g)(2) 
of SMCRA are satisfied, AMLR funds 
may be used for construction of specific 
public facilities in communities 
impacted by coal-mining development. 

Under section 409 of SMCRA, funding 
for noncoal reclamation projects not 
directly related to the protection of the 
public health or safety may be approved 
only after a State has addressed all 
reclamation with respect to abandoned 
coal mined lands. Monies available for 
all noncoal reclamation projects, 
regardless of their priority, however, 
may be derived only from those funds 
allocated to the States under section 
409(g) of SMCRA. On the other hand, 
Secretarial share funds, by statute, may 
be utilized only to address coal-related 
impacts from abandoned mine lands. 

The Louisiana reclamation plan, as 
submitted on February 3.1986, was 
approved effective December 10.1980 
(51 FR 40795). Since this approval, the 
State has inspected all known or 
suspected coal-related sites in a 24- 
parish area of north Louisiana. No coal 
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impacted sites remain that require 
reclamation activities under SMCRA. 
Under cooperative agreements with 
OSM, the State has developed an 
inventory of all noncoal-related problem 
areas in the 24~parishes having known 
coal reserves. 

The Commissioner of the Louisiana 
Office of Conservation notified OSM by 
letter on )une 12,1969 (Administrative 
Record No. LAML-22) that the State has 
no coal-related problems eligible for 
funding under section 404 of SMCRA 
and stated that any unforeseen coal 
problems that might arise will be 
addressed as funds are available. Once 
a State has reclaimed all lands 
adversely impacted by past coal mining, 
SMCRA provides that a State may 
utilize its AMLR funds to address 
problems caused by noncoal mining. 

On November 30.1969. OSM 
announced the State certification in a 
Federal Register notice (54 FR 49307) 
and requested public comment. No 
comments were received and no new 
coal-related AMLR problems were 
identified. 

Based on the State’s certification and 
the absence of known unreclaimed coal- 
related impacts, it is the opinion of OSM 
that the requirements in section 409 of 
SMCRA have been satisfied. 
Accordingly, the State is now able to 
submit in its annual grant requests 
noncoal projects that do not directly 
relate to the public health or safety. 

List of Subjects in 30 CFR Part 916 

Coal mining. Intergovernmental 
relations, Surface mining. Underground 
mining. 

Dated: February 22.1990. 

Raymond L Lowrfo, 

Assistant Director, Western Field Operations. 
|FR Doc. 90-6095 Filed 4-6-90: 8:45 am] 

BILLING CODE 4310-05-M 

DEPARTMENT OF THE TREASURY 
31 CFR Part 2 

National Security Information 

April 2.1990. 

agency: Department of the Treasury. 
action: Final rule: correction and 
confirmation. 

summary: The Department of the 
Treasury is correcting selected wording 
in rule document 90-691. published in 55 
FR 1644-1660. January 17. 1990. which 
contained minor errors. That document 
also solicited comments on the final 
rule. The purpose of this notice is to 


correct the errors in wording and to 
advise that no comments have been 
received. The rule, as published, is 
confirmed as final with editorial 
changes. 

FOR FURTHER INFORMATION CONTACT: 

Edward J. Pollard, Director of Security, 
Department of the Treasury, room 1302, 
Main Treasury Building, 1500 
Pennsylvania Avenue NW., Washington, 
DC 20220. (202) 343-0260. 

1. The SUPPLEMENTARY INFORMATION 
section, under Drafting Information, is 
corrected by removing the word “in” 
and adding the word “is”. 

§2.2 (Corrected) 

2. Section 2.2(a) is corrected by 
removing the word “additional” from the 
second sentence and adding the word 
“addition”. 

§2.14 (Corrected] 

3. Section 2.14 is corrected by 
removing the paragraph designation 
“(a)” preceding the text. 

§2.26 (Corrected) 

4. Section 2.26(d) introductory text is 
corrected by removing the word “years" 
in the next to last sentence and adding 
the word “year”. 

Linda M. Combs, 

Assistant Secretaryr (Management). 

[FR Doc. 90-8088 Filed 4-6-90; 8:45 amj 

BILUNG COOC 4810-25-II 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Parts 100 and 165 
[CGD 90-019] 

Safety and Security Zones 

agency: Coast Guard. DOT. 
action: Notice of temporary rules 
issued. 

summary: This document gives notice of 
temporary safety zones, security zones, 
and local regulations. Periodically the 
Coast Guard must issue safety zones, 
security zones, and special local 
regulations for limited periods of time in 
limited areas. Safety zones are 
established around areas where there 
ha9 been a marine casualty or when a 
vessel carrying a particularly hazardous 
cargo is transiting a restricted or 
congested area. Special local regulations 
are issued to assure the safety of 
participants and spectators of regattas 
and other marine events. 


dates: The following list includes safety 
zones, security zones, and special local 
regulations that were established 
between January 1. 1990 and March 31, 
1990 and have since been terminated. 
Also included are several zones 
established earlier but inadvertently 
omitted from the past published list. 
addresses: The complete text of any 
temporary regulation may be examined 
at, and is available on request from. 
Executive Secretary. Marine Safety 
Council (G-LRA-2), U.S. Coast Guard 
Headquarters, 2100 Second Street, SW., 
Washington. DC 20593-0001. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Bruce Novak. Executive Secretary. 
Marine Safety Council at (202) 267-1477. 
SUPPLEMENTARY INFORMATION: The local 
Captain of the Port must be immediately 
responsive to the safety needs of the 
waters within his jurisdiction: therefore, 
he has been delegated the authority to 
issue these regulations. Since events and 
emergencies usually take place without 
advance notice or warning, timely 
publication of notice in the Federal 
Register is often precluded. However, 
the affected public is informed through 
Local Notices to Mariners, press 
releases, and other means. Moreover, 
actual notification is frequently 
provided by Coast Guard patrol vessels 
enforcing the restrictions imposed in the 
zone to keep the public informed of the 
regulatory activity. Because mariners 
are notified by Coast Guard officials on 
scene prior to enforcement action. 
Federal Register notice is not required to 
place the special local regulation, 
security zone, or safety zone in effect. 
However, the Coast Guard, by law. must 
publish in the Federal Register notice of 
substantive rules adopted. To discharge 
this legal obligation without imposing 
undue expense on the public, the Coast 
Guard publishes a periodic list of these 
temporary local regulations, security 
zones, and safety zones. Permanent 
safety zones are not included in this list. 
Permanent zones are published in their 
entirety in the Federal Register just as 
any other rulemaking. Temporary zones 
are also published in their entirety if 
sufficient time is available to do so 
before they are placed in effect or 
terminated. 

Non-major safety zones, special local 
regulations, and security zones have 
been exempted from review under E.O. 
12291 because of their emergency nature 
and temporary effectiveness. 

The following regulations were placed 
in effect temporarily during the period 
January 1.1990 through March 31.1990 
unless otherwise indicated. 
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Docket No. 

Location 

Type 

Date 

1-69-145. -. 

Now York Harbor. NY _____ _ 

Security Zone—. 

15 Dec 89. 

1-69-151....„. 

New Bedford Harbor MA. . . 

Safety Zone. 

01 Jan 90. 

1-69-144. 

Coney Island Creek, Brooklyn NY ...... 

Safety Zone .— 

09 Dec 89 

1-89-142. 

Newton Creek. NY. NY.-.. ...... 

Safety Zone. 

29 Nov 89. 

1-89-141. 

East River NY. NY. 

Safety Zone. 

01 Jan 90. 

1-90-010. 

Kill Van Kull Constahta Hook Reach NJ 

Safety Zone... 

09 Feb 90. 

1-90-011. 

East River. 34th Street, Manhattan, NY.-. 

Safety 7nrw» . 

10 Feb 90. 

1-90-013. 

Hudson River. NY NY .. . 

Safety Zone. 

08 Mar 90. 

1-90-020...--. 

Kill Van Kull. Bayonne, NJ. 

Safety Zone 

06 Mar 90 

1-90-021... 

Ambrose Channel and Lower New York Harbor... 

Security Zone—. 

10 Mar 90 

1-90-022. 

Sandy Hook Channel and Lower New York Bay . 

Security Zone. 

13 Mar 90. 

1-89-146. 

Block Island Sound. Rl _ ____ 

Safety Zone_—_ 

29 Dec 89. 

1-90-005. 

Washington St Rl 1 Highway Bridge « ... 

Safety Zone ....... 

17 Jan 90. 

1-90-007...... 

Buzzards Bay, MA............ ... ...... 

Safety Zone ... 

03 Feb 90. 

1-90-008. 

Nflrrfigfinftatt Ray Rl . 

Safety Zone ........... 

10 Feb 90. 

1-89-146. 

Block Island Sound. Rl . 

Safety Zone.—. .. 

29 Dec 89. 

1-69-147.-. 

Hudson River Kingston NY. . 

Safety Zone. 

15 Dec 89. 

1-89-152 

Eastchestec Creek, Mount Vernon, NY... 

Safety Zone. 

04 Jan 90. 

1-89-153... 

East River, Bronx, NY.......... 

Safety Zone. 

29 Dec 69. 


Port of New York. NY..... .. 

Safety Zone... 

16 Jan 90. 

1-90-006. 

Hutchinson River, Goose Island, Bronx, NY ... 

Safety Zone..—.— 

29 Jan 90. 

1-90-003.-. 

Arthur Kill, Bayway NJ. 

Safety Zone. 

19 Jan 90. 

1-90-012. 

Block Island Sound, Rl..... 

Safety Zone. 

03 Mar 90. 

5-90-09. 

James River, Newport News, VA. 

Special Local 

24 Mar 90. 

7-90-06. 

City of Miami....... 

Special Local.— 

10 Feb 90. 

CO TP Pittsburgh 90-01. 

Monongahela River.. .... 

Safety Zone .—.. 

04 Jan 90. 

COTP Philadelphia 90-01. 

Marcus Hook Channel ..... ... 

Safety Zone. 

28 Feb 90. 

COTP Boston 90-004. 

Chelsea River. 

Safety Zone.—. 

25 Jan 90. 

COTP Boston 90-009. 

Chelsea River.. . ......... —_ .. .. 

Safety Zone .—. 

27 Jan 90. 

COTP St Louis 89-30. 

Illinois River.... _ . 

Safety Zone.-. 

13 Oct 89 

COTP St Louis 89-31. 

Upper Mississippi River .... 

Safety Zone..—. 

27 Oct 89. 

COTP St Louis 89-32. 

Upper Mississippi River. 

Safety Zone...—___—. 

25 Oct 89. 

COTP St Louis 89-33. 

Upper M Mississippi Rivor ....... 

Safety Zone... 

16 Nov 89. 

COTP St. Louis 89-34. 

Upper Mississippi River. 

Safety Zone..—. 

07 Nov 89. 

COTP St Louis 89-35_ 

Upper Mississippi River _„ __* T ^ t . T ,. T . T 

Safety Zone.-. 

22 Nov 69. 

COTP St Louis 89-36.-. 

Upper Mississippi River 

Safety Zone .—.... 

18 Dec 89. 

COTP St Louis 89-37. 

Upper Mississippi River. ..-. - 

Safety Zone ——— 

30 Nov 89. 

COTP St Louis 89-38.... 

Upper Mississippi River ..... 

Safety Zone 

04 Dec 89. 

COTP St Louis 89-39____ 

Upper Mississippi River. 

Safety Zone_—__ 

05 Dec 89. 

COTP St. Louis 89-40... 

Upper Mississippi River. — ......... 

Safety Zone.—.—.— 

13 Dec 89. 

COTP St Louts 89-41_ . . .. 

Upper Mississippi River. ..... ..... 

Safety Zone .—. 

06 Dec 89 

COTP St Louis 89-42...______ 

Upper Mississippi River .— _ _ 

Safety Zone...—.. 

07 Dec 89. 

COTP St. Louis 89-43...... 

Upper Mississippi River..—........ 

Safety Zone . 

08 Dec 69 

COTP St Louis 89-44...... 

Upper Mississippi River.. 

Safety Zone .— .—. 

08 Dec 89. 

COTP St Louis 89-45_..__ 

Upper Mississippi River . 

Safety Zone.—. 

13 Dec 89. 

COTP St Louts 89-46...... 

Upper Mississippi River .. 

Safety Zone___......._ 

15 Dec 89. 

COTP St Louis 89-47__ 

Upper Mississippi River...—.,. 

Safety Zone..... 

16 Dec 69. 

COTP St. Louis 89-48 _ 

Upper Mississippi River .... 

Safety Zone. 

15 Dec 89. 

COTP St. Louis 89-49.-.- ... 

Upper Mississippi Rrver___________ 

Safety Zone .—. 

18 Dec 89. 

COTP St. Louis 89-50...___ 

Upper Mississippi River 

Safety 7on« .,,, 

20 Dec 89. 

COTP St. Louis 89-51......-.. 

Upper Mississippi Rrver..... . .. .... 

Safety Zone___.— 

29 Dec 89. 

COTP St. Louis 89-52..... 

Upper Mississippi River 

Safety Zone — 

03 Jan 90. 

COTP St Louis 90-01. 

Upper Mississippi River ........ 

Safety Zone... 

04 Jan 90. 

COTP St Louis 90-02. 

Upper Mississippi River.—.... .... 

Safety Zone.. 

14 Jan 90. 

COTP St Louis 90-03_ 

Upper Mississippi River..... 

Safety Zone ..... 

20 Jan 90. 

COTP St Louis 90-04. 

Upper Mississippi Rrver 

Safety Zone ...—.—. 

22 Jan 90. 

COTP SL Louis 90-05.-.-.-. 

Upper Mississippi River. 

Safety Zone ...... 

23 Jan 90. 

COTP St Louts 90-06. 

Upper Mississippi River_—..... __—_. 

Safety Zone ___— 

25 Jan 90. 

COTP St Louis 90-07_ 

Upper Mississippi River ......... 

Safety Zone 

02 Feb 90. 

COTP St Louis 90-08____ 

Upper Mississippi River....... 

Safety Zone 

31 Jan 90. 

COTP St. Louis 90-09...... 

Upper Mississippi River. 

Safety Zone ...... 

20 Feb 90. 

COTP Hampton Roads 90-008. 

Chesapeake Bay..... 

Security Zone. 

09 Mar 90. 

COTP Huntington 89-11. 

Ohio River._. . 

Safety Zone.. 

15 Oct 89. 

COTP Huntington 89-12 _._____....___ 

Big Sandy River.....—......... 

Safety Zone.....—. 

06 Nov 89. 

COTP Huntinglon 90-01. 

Great Kanawha River ... 

Safety Zone... —. 

15 Feb 90. 

COTP Memphis 89-07. 

Oachita River............ 

Safety Zone- .—. 

29 Oct 89 

COTP Memphis 89-08. 

Lower Mississippi River 

Safety Zone .— 

20 Nov 89 

COTP Memphis 89-09. .... 

Lower Mississippi River . —... 

Safety Zone -.—.. 

26 Dec 89. 

COTP Jacksonville 89-69 ...... 

St. Johns Rk/er ......... 

Safety Zone. 

30 Dec 89. 

COTP Jacksonville 89-33. 

St. Johns River ....... .............. 

Safety Zone . 

21 Oct 89. 

COTP Jacksonville 89-44. 

Atlantic Ocean ...... ...., ... 

Safety Zone .-. 

04 Nov 89. 

COTP Jacksonville 89-46. ........ 

Tolomato River ... 

Safoty Zone __—. 

29 Oct 89. 

COTP Jacksonville 89-63. 

Port Oaneuerei FI .-----. 

Safety Zone ......... 

13 Dec 69. 

COTP Jacksonville 89-64 _ _ —____ 

Port Canaveral Fi 

Safety Zone .—. 

15 Dec 89 

COTP Jacksonville 89-66. 

St. Johns River ...... 

Safety Zone - .—. 

16 Dec 89 

COTP Jacksonville 69-67. 

St. Johns River .— . -...... 

Safety Zone..—... 

29 Dec 89 

COTP Jacksonville 89-68... 

St Johns River 

Safety Zone... 

29 Dec 89. 

COTP Jacksonville 09-70 ...... 

St. Johns River...—.. ..._ ... 

Safety Zone_-_ 

01 Jan 90. 

COTP Miami 90-04 _______ 

Port Everglades, FL .... , „.... 

Safety Zone___ 

25 Jan. 00. 

COTP Miami 90-11_,____ 

Port Everglades, FL .... 

Safety Zone _ __ 

19 Mar 90 

COTP San Diego 90-01 _____ 

Zuniga Shoal.... . 

Safety Zone.— .-. 

08 Jan 90 

COTP San Oiego 90-02.-. 

San Diego Bay -------- 

Security Zone_ 

28 Feb 90 
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Docket No. 

Location 

Type 

Date 

COTP Los Angeles/Long Beach 90-01.. 

Port Hueneme.. ..«... 

Safety Zone........... 

14 Jan 90. 

COTP Los Angeles/Long Beach 90-03 ___ 

Ports of Los Angeles/Long Beach ..... 

Safety Zone .-.-. 

22 Feb 90. 

COTP Los Angeles/Long Beach 90-04 .. 

Ports of Los Angeles/Long Beach.-... 

Safety Zone... 

Safety Zone..-. 

01 Mar 90. 

COTP San Francisco Bay 90-02 ....... 

San Francisco Bay .-. 

22 Feb 90. 

COTP Portland. OR 89-02 .-. 

Columbia River ..._... 

Safety Zone .-. 

Safety Zone .—.- 

25 Oct 89. 

COTP Honolulu..-. 

Honolulu Reef Runway.. ...-. 

16 Feb 90. 





Dated: April 4.1990. 

Bruce P. Novak, 

Executive Secretary, Marine Safety Council. 
[FR Doc. 90-6118 Filed 4-6-90; 8:45 am) 

BILLING CODC 4910-14-* 


33 CFR Part 165 


(Reg. 90-01J 

COTP Louisville, KY; Safety Zone 
Regulations: Louisville, KY 

agency: Coast Guard, DOT. 
action: Emergency rule. 

summary: The Coast Guard is 
establishing a safety zone for the Ohio 
River, mile 603.7 to 604.3. The zone is 
needed to protect all vessels and 
spectators from a safety hazard 
associated with a fireworks display 
sponsored by the Kentucky Derby 
Festival. Entry into this zone is 
prohibited unless authorized by the 
Captain of the Port. 

EFFECTIVE date: This regulation 
becomes effective on 29 April 1990. It 
terminates on 29 April 1990 unless 
sooner terminated by the Captain of the 
Port. 

FOR FURTHER INFORMATION CONTACT: 

LTJG M. L. Austin. (502) 582-5194. 
SUPPLEMENTARY INFORMATION: In 

accordance with 5 U.S.C. 553, a notice of 
proposed rulemaking was not published 
for this regulation and good cause exists 
for making it effective in less than 30 
days after Federal Register publication 
due to the short notice of the incident. 
Publishing an NPRM and delaying its 
effective date would be contrary to the 
public interest since immediate action is 
needed to respond to potential hazards 
to the vessels involved. 

Drafting information 

The drafter of this regulation is LTJG 
M. L Austin, project officer for the 
Captain of the Port. 

Discussion of Regulation 

The event requiring this regulation 
will begin on 29 April 1990 at 2115 
e.d.s.t. and end on 29 April 1990 at 2230 
e.d.s.t. The fireworks display will take 
place at mile 604.0 on the Ohio River. 


The river closure is needed to protect 
river traffic and spectators. 

This regulation is issued pursuant to 
33 U.S.C. 1225 and 1231 as set out in the 
authority citation for all of part 165. 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety. Navigation 
(water), Security measures, Vessels, 
Waterways. 

Regulation 

In consideration of the foregoing, 
subpart C of part 165 of title 33, Code of 
Federal Regulations. i9 amended as 
follows: 

1. The authority citation for part 165 
continues to read as follows: 

Authority: 33 U.S.C. 1225 and 1231; 50 
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-l(g). 
6.04-1, 6.04-6, and 100.5. 

2. A new 5 165.T0213 is added to read 
as follows: 

§ 165.T0213 Safety Zone: All waters of the 
Ohio River from mile 603.7 to 604.3. 

(a) Location . The following area is a 
safety zone: All waters of the Ohio River 
mile 603.7 to 604.3. 

(b) Effective Date, This regulation 
becomes effective at 2115 e.d.s.t. on 29 
April 1990. It terminates at 2230 e.d.s.t. 
on 29 April 1990, unless sooner 
terminated by the Captain of the Port. 

(c) Regulations, (1) In accordance with 
the general regulations in § 165.23 of this 
part, entry into this zone is prohibited 
unless authorized by the Captain of the 
Port. 

(2) The Captain of the Port’s 
representative may be contacted on 
VHF radio Channel 16 during the event. 

Dated; 15 February 1990. 

D. W. Cleaveland. 

Captain of the Port, Louisville, Kentucky. 

(FR Doc. 90-8119 Filed 4-6-90; 8:45 am] 

BILLING CODE 4910-14-M 


3 CFR Part 165 


l Reg. 90-021 

COPT Louisville, KY; Safety Zone 
Regulations: Louisville, KY 

agency: Coast Guard. DOT. 
action: Emergency rule. 


summary: The Coast Guard is 
establishing a safety zone for the Ohio 
River, mile 603.7 to 604.3. The zone is 
needed to protect all vessels and 
spectators from a safety hazard 
associated with a fireworks display 
sponsored by the Kentucky Derby 
Festival. Entry into this zone is 
prohibited unless authorized by the 
Captain of the Port. 

EFFECTIVE date: This regulation 
becomes effective on 1 May 1990. It 
terminates on 1 May 1990 unless sooner 
terminated by the Captain of the Port. 
FOR FURTHER INFORMATION CONTACT: 
LTJG M L. Austin (502) 582-5194. 
SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a notice of 
proposed rulemaking was not published 
for this regulation and good cause exists 
for making it effective in less than 30 
days after Federal Register publication 
due to the short notice of the incident. 
Publishing an NPRM and delaying its 
effective date would be contrary to the 
public interest since immediate action is 
needed to respond to potential hazards 
to the vessels involved. 

Drafting Information 

The drafter of this regulation is LTJG 
M.L Austin, project officer for the 
Captain of the Port. 

Discussion of Regulation 

The event requiring this regulation 
will begin on 1 May 1990 at 2100 e.d.s.t. 
and end on 1 May 1990 at 2230 e.d.s.t. 
The fireworks display will take place at 
mile 604.0 on the Ohio River. The river 
closure is needed to protect river traffic 
and spectators. 

This regulation is issued pursuant to 
33 U.S.C. 1225 and 1231 as set out in the 
authority citation for all of part 165. 

List of Subjects in 33 CFR Part 165. 

Harbors, Marine safety, Navigation 
(water), Security measures, Vessels, 
Waterways. 

Regulation 

In consideration of the foregoing, 
subpart C of part 165 of title 33, Code of 
Federal Regulations, is amended as 
follows: 

PART 165—[AMENDED] 

1. The authority citation for part 165 
continues to read as follows: 
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Authority: 33 U.S.C. 1225 and 1231; 50 
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.04-l(g), 
6.04-1, 604-6, and 160.5. 

2. A new $ 165.T0216 is added to read 
as follows: 

§ 165.T0213 Safety zone: All waters of the 
Ohio River from mile 603.7 to 604.3. 

(a) Location . The following area is a 
safety zone: All waters of the Ohio River 
Mile 603.7 to 604.3. 

(b) Effective Date . This regulation 
becomes effective at 2100 E.D.S.T. on 1 
May 1990. It terminates at 2230 E.D.S.T. 
on 1 May 1990, unless sooner terminated 
by the Captain of the Port. 

(c) Regulations: (1) In accordance with 
the general regulations in § 165.23 of this 
part, entry into this zone is prohibited 
unless authorized by the Captain of the 
Port. 

(2) The Captain of the Port’s 
representative may be contacted on 
VHF radio Channel 16 during the event 

Dated: 20 March 1990. 

D.W. Cleaveland, 

Captain of the Port, Louisville , Kentucky. 

[FR Doc. 90-6120 Filed 4-0-90: 8:45 am) 

BILLING CODE 4910-14-M 


DEPARTMENT OF LABOR 

Office of Federal Contract Compliance 
Programs 

41 CFR Part 60-30 

Rules of Practice for Administrative 
Proceedings To Enforce Equal 
Opportunity Under Executive Order 
11246 

agency: Office of Federal Contract 
Compliance Programs, Labor. 
action: Final rule. 

summary: This final rule repeals the 
Office of Federal Contract Compliance 
Programs’ (OFCCP) evidentiary 
regulation at 41 CFR 60-30.18 which 
proscribes the application of formal 
rules of evidence in administrative 
enforcement proceedings against 
Government contractors and 
subcontractors. The effect of this repeal 
is to ensure that the new Department of 
Labor Office of Administrative Law 
Judges’ (ALJ) uniform rules of evidence, 
designed to provide a stable and 
coherent framework for resolving 
evidentiary issues, will be applied in all 
such proceedings. 

EFFECTIVE DATE: May 9. 1990. 

FOR FURTHER INFORMATION CONTACT: 
Annie A. Blackwell. Director. Division of 
Policy, Planning, and Review, Office of 
Federal Contract Compliance Programs, 
U.S. Department of Labor, 200 


Constitution Avenue NW., room C3325, 
Washington, DC 20210, telephone (202) 
523-9426 (VOICE) or 523-9430 (TTY). 

SUPPLEMENTARY INFORMATION: The 

Office of Federal Contract Compliance 
Programs (OFCCP) is repealing the 
evidentiary procedural regulation at 41 
CFR 60-30.18 that is applicable to 
administrative hearings conducted 
under Executive Order 11246, as 
amended (Executive Order) and, 
pursuant to 41 CFR 60-250.29(b) and 60- 
741.29(b), applicable to hearings 
conducted, respectively, under the 
Vietnam Era Veterans’ Readjustment 
Assistance Act of 1974, 38 U.S.C. 2012, 
as amended, and section 503 of the 
Rehabilitation Act of 1973. as amended 
(section 503). The regulation provides, in 
pertinent part, that “[fjormal rules of 
evidence shall not apply.*' It has become 
increasingly apparent to OFCCP, 
however, that the regulation provides no 
clear guidance for resolving the 
evidentiary issues that arise in these 
proceedings. 

The Department expects to eliminate 
uncertainties arising in the evidentiary 
area by amending the rules of practice 
at 29 CFR part 18 to adopt uniform rules 
of evidence (published elsewhere in the 
Federal Register today) for all formal 
adversarial adjudications conducted 
before the Department’s Office of 
Administrative Law Judges. These ALJ 
rules, adapted from the Federal Rules of 
Evidence for the civil non-jury 
administrative process, will provide 
more specific guidance on the 
admissibility of evidence to all parties 
and produce greater consistency and 
predictability in evidentiary decision¬ 
making. By repealing 5 60-30.18. OFCCP 
seeks to remove any ambiguity that 
might otherwise preclude applicability 
of the ALJ uniform rules of evidence to 
OFCCP administrative proceedings. 
Such ambiguity may arise as a result of 
construing the prescriptive language in 
§ 60-30.18 with the language in 29 CFR 
18.1101(c) which provides that the ALJ 
rules do not apply where “inconsistent 
with, in conflict with, or to the extent a 
matter is otherwise provided by” a rule 
or regulation of specific application 
prescribed by the Department. The 
effect of the repeal is to ensure that the 
ALJ uniform rules of evidence apply to 
OFCCP administrative enforcement 
proceedings. 

Waiver of Proposed Rulemaking 

Because this rule is procedural in 
nature, it is exempt from the notice and 
comment requirements of the 
Administrative Procedure Act, 5 U.S.C. 
551 et seq. (see. 5 U.S.C. 553{b)(A)J. 


Executive Order 12291 and the 
Regulatory Flexibility Act 

The Secretary has determined that 
this rule is not a major rule within the 
meaning of Executive Order 12291 (46 
FR 13193, February 19,1981) and. 
therefore, a regulatory impact analysis 
is not required. The Department further 
certifies that this rule will not have a 
significant economic impact on small 
entities. Accordingly, a regulatory 
flexibility analysis pursuant to the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.) is not required for this 
rulemaking. 

Paperwork Reduction Act 

This rule does not contain information 
collection requirements and therefore is 
not subject to approval by the Office of 
Management and Budget pursuant to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

Lists of Subjects in 41 CFR Part 60-30 

Administrative practice and 
procedure. Civil rights. Discrimination, 
Employment, Equal employment 
opportunity, Equal opportunity. 
Government contracts, Government 
procurement, Hearings, and 
Nondiscrimination. 

Signed at Washington, DC, this 29th day of 
March 1990. 

Elizabeth Dole, 

Secretary of Labor. 

William C. Brooks, 

Assistant Secretary , Employment Standards 
Administration. 

Cari M. Dominguez, 

Director. Office of Federal Contract 
Compliance Programs. 

Accordingly, title 41, chapter 60, part 
60-30 of the Code of Federal Regulations 
is amended as set forth below. 

PART 60-30 [AMENDED! 

1. The authority citation for part 60-30 
continues to read as follows: 

Authority: Secs. 201. 205. 208. 209. 301, 
302(b) and 303(a) of the E.0.11246. as 
amended. 30 FR 12319; 32 FR 14303; Sec. 60- 
1.26 of 41 CFR part 60-1 as amended by E.O. 

12060. 

2. In the table of contents for part 60- 
30, the designation “Evidence; 
testimony” for $ 60-30.18 is deleted and 
replaced by the designation 
“(Reserved).’' 

§ 60-30.18 l Removed and reserved I 

3. Part 60-30 is amended by removing 
the entire text of $ 60-30.18 and 
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redesignating the section “5 60-30.18 
|Reserved|" 

|FR Doc. 90-7739 Filed 4-6-90; 8.45 am| 

BILLING COOE 4510-27-M 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 571 

(Docket No. 89-10; Notice 2] 

RIN 2127-AC59 

Federal Motor Vehicle Safety 
Standards. Lamps. Reflective Devices, 
and Associated Equipment 

agency: National Highway Traffic 
Safety Administration (NHTSA). DOT. 
action: Final rule. 

summary: This rule adopts a new type 
of standardized replaceable light source 
to be used in replaceable bulb headlamp 
systems on motor vehicles. Following 
the nomenclature presently used, the 
light source, which has a trade 
designation as 9007, will be known as 
“UBS ’. The new source employs a base 
similar to that of the HBl, but is not 
interchangeable with it. Like the HBl, it 
has two filaments. The filaments, 
however, are positioned axially, rather 
than transversely as with the HBl. This 
can permit use of a reflector with a 
lesser vertical height, resulting in a 
headlamp of lower profile, allowing 
lower front ends with the potential to 
improve fuel economy through reduction 
of aerodynamic drag. Headlamps with 
HB5 light sources will be designed to 
provide the photometries presently 
specified in Standard No. 108. 

This notice completes action upon a 
petition for rulemaking by Ford Motor 
Co. 

effective DATE: The effective date for 
the rule is May 9.1990. 

FOR FURTHER INFORMATION CONTACT: 
Jere Medlin, Office of Rulemaking, 
NHTSA (202-366-5270). 

SUPPLEMENTARY information: On June 
2,1983, NHTSA amended Motor Vehicle 
Safety Standard No. 108. Lamps, 
Reflective Devices, and Associated 
Equipment, to allow, for the first time, 
the use of a replaceable bulb headlamp 
system (48 FR 24690). This action 
completed rulemaking on a petition 
submitted by Ford Motor Company. 
Subsequently, the light source was 
designated "HBl", to distinguish it from 
additional light sources that were 
incorporated into the standard (50 FR 
19961). HBl contains both an upper and 


lower beam filament, and thus far has 
been used in headlamp systems 
comprised of two lamps. 

Subsequently, Ford petitioned NHTSA 
for rulemaking to amend Standard No. 
108 to permit use of another dual 
filament light source. NHTSA granted 
the Ford petition, and, on June 29,1989, 
proposed the adoption of the light 
source that would be known as “HB5" 

(54 FR 27399). 

The petitioner ascribed the following 
benefits to HB5. The two filaments are 
oriented axially (rather than 
transversely as in the HBl) for more 
efficient light distribution. Ford said that 
it achieves greater efficiency by reason 
of the axial filament position, thereby 
improving the optical relationship 
between the filaments and the reflector. 
With a typical parabolic reflector, the 
HB5. because of its axial filament 
configuration, permits more effective use 
of the reflector area and allows the 
design of headlamps with smaller 
vertical dimensions than are practicable 
with the HBl bulb. Installation of lower 
profile lamps in turn, encourages the 
design of lower front ends with 
reduction in aerodynamic drag, which 
has the potential of improving fuel 
economy. 

Ford also explained that the design of 
the base, although similar to that of the 
HBl, differs sufficiently that HBl and 
HB5 could not be interchanged in a 
given headlamp body. Other features of 
the HB5 are that the lower beam 
filament is designed to operate at a 
maximum of 60 watts, and the upper 
beam filament at a maximum of 70 
watts. A headlamp with the HB5, either 
alone or with the HBl, would be 
designed to conform to the photometric 
specifications of SAE Standard J579 
DEC84 Sealed Beam Headlamp Units for 
Motor Vehicles, presently incorporated 
in Standard No. 108, or. if used in 
combination with other Types of light 
sources, the photometric specifications 
of Figure 15 or Figure 17. 

As with some other standardized 
replaceable light sources, the HB5 is 
designed to use a seal on the capsule, as 
suggested by Ford, to assure proper 
centering of the filament in order to 
meet the photometric requirements, and 
to protect the interior of the lamp 
housing from the environment. 

Comments on the proposal were 
received from Ford Motor Company, 
General Electric (GE). General Motors 
Corporation (GM). Chrysler Motors. 
Koito Manufacturing Co., Ltd., and 
Stanley Electric Co.. Ltd. All 
commenters supported the proposal. 
Several suggested minor changes, which 
NHTSA has made in the final rule. 


The first change concerns the 12 
percent tolerance specified by section 
S7.6(e) on both the upper and lower 
beams. Ford and GE requested that the 
tolerance be increased to 15 percent, the 
amount specified for the HBl light 
source, which will compensate for 
misapplication of the black cap on the 
front of the glass capsule. The luminous 
flux value was also addressed by Koito. 
which recommended reducing the lower 
beam filament from 1000 lumens to 850 
lumens, retaining the present 12 percent 
tolerance. Koito argued that this would 
increase bulb life from an estimated 320 
hours to 800 hours. In rebuttal, Ford 
commented that this would negate the 
advantage provided by the bulb because 
it would require a larger headlamp body 
to produce the required headlamp beam 
pattern. The agency has decided, 
therefore, not to adopt Koito’s 
suggestion, but to amend S7.6(e) 
consistent with Ford and GE's 
suggestion. 

Several comments were received 
regarding the specifications of the bulb 
drawings (Figures 24 and 25). The 
drawings have been modified in minor 
respects to reflect these comments. 
However, in one instance, they have not 
been changed. Stanley favors a filament 
tolerance box for the HB5. Ford pointed 
out that it recommends using 
dimensions with tolerances on upper 
and lower beam filament locations 
because it provides all information 
necessary to construct the regular 
shaped boxes. Further, the HBl light 
source does not have a filament 
tolerance box. Therefore. NHTSA has 
not adopted Stanley’s suggestion. 

Stanley also recommended a change 
to the dimensions “AD" and “AF” in 
Figure 24-2, in order to provide a greater 
distance between the filaments so that 
they will not touch each other. This 
originally occurred on the HBl when 
filaments sagged and touched each 
other, or arced between each other 
when activated. Appropriate changes 
were made in the dimensions. When 
asked about Stanley’s comment, Ford 
replied that the probability of filament 
contact on the HB5 with the present 
dimensions is lessened because the 
filaments lie in different vertical and 
horizontal planes. Also, vehicle loadings 
are vertical in direction, and the 
filaments are unlikely to come together 
in the diagonal plane through them. 
NHTSA accepts this explanation, and 
declines to make the change suggested 
by Stanley. 

A change in the “AO" dimension on 
the locking tab for the wiring harness 
connector was also requested by 
Stanley to allow curved surfaces in the 
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“AO" area. Ford also requested a 
change in Figure 24-6 or Figure 24-7 to 
state that such a radius may be used. 
Although the agency does not believe 
that the Figures prohibit curved surfaces 
even though no radius is specified, it is 
nevertheless modifying the drawings to 
allow the radius. 

Several comments by Ford manifested 
a misunderstanding of the proposal. It 
believed that proposed S7.5(e)(3) would 
not cover bulb combinations covered by 
the existing section. However, S7.5(e)(3) 
clearly states that the section applies to 
a headlamp system “consisting of four 
lamps, using any Type light source 
except a Type HBl or a Type HB5 
* * V* Thus, the combinations that 
concern Ford are covered by S7.5(e)(3), 
and no change is required. When two 
Type HBls, two Type HB5s, or one HBl 
and one HB5, are used together, only the 
photometries of SAE J579 DEC84 can be 
used. Otherwise, the system must meet 
the photometric specifications of Figure 
15 or Figure 17. Since there are now five 
different Types of standardized 
replaceable light sources, and an 
apparent continuing uncertainty about 
the photometries appropriate for 
combinations of light sources, NHTSA is 
adding a Figure 26 to the standard, 
referenced in section S7.5(b), which 
depicts the photometries that 
combinations must meet, as a 
clarification of the text of the standard. 

Ford’s comments also assume 
incorrectly that Type HB2 light sources 
must meet SAE J579. These light sources 
must meet the photometries of Figure 15 
or Figure 17. Section S7.5 has been 
clarified to eliminate the possibility of 
misinterpretation. 

Ford’s petition and drawings depicted 
HB5 with a black cap, and included HB5 
with other replaceable light sources to 
be tested with the black cap installed, 
but HB5 was inadvertently omitted from 
section S7.6(g). This section is now 
amended to include HB5. 

The agency agrees with the comments 
on typographical errors, many of which 
have been corrected by the time of this 
final rule. 

Assessment of Impacts 

NHTSA has considered the economic 
impact of this rule and has made a 
determination that it is not major within 
the meaning of Executive Order 12291 
“Federal Regulation,” or significant 
under Department of Transportation 
regulatory policies and procedures. 
Therefore, neither a regulatory impact 
analysis nor a full regulatory evaluation 
is required. However, a regulatory 
evaluation has been prepared and 
placed in the public docket. Since use of 
the HB5 light source is optional, the rule 


will not impose additional requirements 
or costs but will permit manufacturers 
greater flexibility in the use of 
headlighting systems. 

NHTSA has analyzed this rule for the 
purposes of the National Environmental 
Policy Act. The rule may have a small 
positive effect on the human 
environment since the weight and 
quantity of materials used in the 
manufacture of headlamps with HB5 
light sources will be reduced. 

The agency has also considered the 
impacts of this rule in relation to the 
Regulatory Flexibility Act. I certify that 
this rule will have only a minimal 
economic impact upon a substantial 
number of small entities. Accordingly, 
no regulatory flexibility analysis has 
been prepared. Manufacturers of motor 
vehicles and headlamps, those affected 
by the rule, are generally not small 
businesses within the meaning of the 
Regulatory Flexibility Act. Finally, small 
organizations and governmental 
jurisdictions will not be significantly 
affected since the price of new vehicles 
and headlamps will be minimally 
impacted. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been established that 
the rule does not have sufficient 
Federalism implications to warrant the 
preparation of a Federalism assessment. 

The engineer and lawyer primarily 
responsible for this rule are Jere Medlin 
and Taylor Vinson, respectively. 

List of Subjects in 49 CFR Part 571 

Imports, Motor vehicle safety, Motor 
vehicles. 

In consideration of the foregoing, 49 
CFR 571.108 Motor Vehicle Safety 
Standard No. 108, Lamps, Reflective 
Devices, and Associated Equipment is 
amended as follows: 

PART 571— [AMENDED! 

1. The authority citation for part 571 
continues to read as follows: 

Authority: 15 U.S.C. 1392,1401, 1403,1407; 
delegation of authority at 49 CFR 1.50. 

2. Section 571.108 is amended by 
revising S7.5 and S7.6 to read as follows: 

§ 571.108 Standard No. 108; Lamps, 
reflective devices, and associated 
equipment. 

* * * • * 

S7.5 Replaceable Bulb Headlamp 
System. Each replaceable bulb 
headlamp system shall be designed to 
conform to the following requirements: 

(a) The system shall provide only two 
lower beams and two upper beams and 
shall incorporate not more than two 


standardized replaceable light sources 
in each headlamp. 

(b) The photometries as specified in 
paragraphs (c) through (e) of this section 
(depicted in Figure 26). using any 
standardized light source of the Type 
intended for use in such system. 

(c) The test requirements of sections 

4.1, 4.1.4, and performance requirements 
of section 5.1.4 of SAE J1383 APR85. 
using the photometric requirements 
specified in paragraphs (d) and (e) of 
this section. The term “aiming plane” 
means “aiming reference plane,” or an 
appropriate vertical plane defined by 
the manufacturer as required in section 

57.7.1. At V* degree reaim tolerance is 
permitted for any test point. The test 
points 10U-90U shall be measured from 
the normally exposed surface of the lens 
face. 

(d) For a headlamp system equipped 
with dual filament light sources, Type 
HBl light sources, Type HB2 light 
sources, Type HB5 light sources, or 
Types HBl and HB5 in combination, the 
following requirements apply: 

(1) Headlamps designed to conform to 
the external aiming requirements of 
S7.7.5.1 shall have no mechanism that 
allows adjustment of an individual light 
source, or, if there are two light sources, 
independent adjustment of each 
reflector. 

(2) The lower and upper beams of a 
headlamp system consisting of two 
lamps, each containing either one or two 
light sources, shall be provided as 
follows: 

(1) The lower beam shall be provided 
in one of the following ways: 

(A) By the outboard light source (or 
upper one if arranged vertically) 
designed to conform to: 

(7) The lower beam requirements of 
Table 1 of SAE Standard J579 DEC84, if 
the light sources in the headlamp system 
are only Type HBl or Type HB5, or a 
combination thereof; or 

(2) The lower beam requirements of 
Figure 17, if the light sources are Type 
HB2; or 

(B) By both light sources in the 
headlamp, designed to conform to the 
lower beam requirements specified 
above for their Type. 

(ii) The upper beam shall be provided 
in one of the following ways: 

(A) By the inboard light source (or the 
lower one if arranged vertically) 
designed to conform to: 

(2) The upper beam requirements of 
Table 1 of SAE Standard J579 DEC84, if 
the light sources in the headlamp system 
are only Type HBl or Type HB5, or a 
combination thereof; or 
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[2] The upper beam requirements of 
Figure 17, if the light sources are Type 
HB2; or 

(B) By both light sources in the 
headlamp, designed to conform to the 
upper beam photometries specified for 
their Type. 

(3) The lower and upper beams of a 
headlamp system consisting of four 
lamps, each containing a single light 
source, shall be provided as follows: 

(i) The lower beam shall be provided 
by the outboard lamp (or the upper one 
if arranged vertically), designed to 
conform to: 

(A) The lower beam requirements of 
Table 1 of SAE Standard J579 DEC84, if 
the light sources in the headlamp system 
are only Type HBl or Type HB5, or a 
combination thereof; or 

(B) The lower beam requirements of 
Figure 15, if the light sources are Type 
HB2. The lens of each such headlamp 
shall be marked with the letter "L". 

(ii) The upper beam shall be provided 
by the inboard lamp (or the lower one if 
arranged vertically), designed to 
conform to: 

(A) The upper beam requirements of 
Table 1 of SAE Standard J579 DEC84. if 
the light sources in the headlamp system 
are only Type HBl or Type HB5, or a 
combination thereof: or 

(B) The upper beam requirements of 
Figure 15, if the light sources are Type 
HB2. The lens of each such headlamp 
shall be marked with the letter "U." 

(e) The following requirements apply 
to a headlamp system equipped with 
any combination of light sources except 
those specified in paragraph (d) of this 
section: 

(1) Headlamps designed to conform to 
the external aim requirements of S7.7.5.1 
shall have no mechanism that allows 
adjustment of an individual light source, 
or. if there are two light sources, 
independent adjustment of each 
reflector. 

(2) The lower and upper beams of a 
headlamp system consisting of two 
lamps, each containing two light sources 
(other than those specified in paragraph 
(d) of this section) shall be provided 
only as follows: 

(i) The lower beam shall be provided 
in one of the following ways: 

(A) By the outboard light source (or 
the uppermost if arranged vertically) 
designed to conform to the lower beam 
requirements of Figure 17; or 

(B) By both light sources, designed to 
conform to the lower beam requirements 
of Figure 17. 

(ii) The upper beam shall be provided 
in one of the following ways: 

(A) By the inboard light source (or the 
lower one if arranged vertically) 


designed to conform to the upper beam 
requirements of Figure 17; or 

(B) By both light sources, designed to 
conform to the upper beam requirements 
of Figure 17. 

(3) The lower and upper beams of a 
headlamp system consisting of four 
lamps, using any combination of light 
sources except those specified in 
paragraph (d) of this section, each lamp 
containing only a single light source, 
shall be provided only as follows: 

(i) The lower beam shall be produced 
by the outboard lamp (or upper one if 
arranged vertically), designed to 
conform to the lower beam requirements 
of Figure 15. The lens of each such 
headlamp shall be permanently marked 
with the letter “L." 

(ii) The upper beam shall be produced 
by the inboard lamp (or lower one if 
arranged vertically), designed to 
conform to the upper beam requirements 
of Figure 15. The lens of each such 
headlamp shall be marked with the 
letter “U." 

(f) Each lens reflector unit 
manufactured as replacement equipment 
shall be designed to conform to the 
requirements of paragraphs (d) and (e) 
of this section when any standardized 
replaceable light source appropriate for 
such unit is inserted in it. 

(g) The lens of each replaceable bulb 
headlamp using any Type light source, 
except HBl used singly or dually, within 
a headlamp system on a motor vehicle, 
shall permanently display the Type 
designation for that light source on the 
lens in front of each light source. 

(h) The sytem shall be aimable in 
accordance with section S7.7. 

(i) Each headlamp shall meet the 
requirements of sections S7.4 (h) and (i), 
except that the sentence in paragraph 
(h) to verify sealing according to section 
S8.10 Sealing does not apply. 

S7.0 Standardized Replaceable Light 
Sources. Each standardized replaceable 
light source shall be designed to 
conform to the following requirements: 

(a) A Type HBl light source shall be 
designed to conform to the dimensions 
specified in Figure 3 and shall 
incorporate a silicone O-ring. Us 
maximum power on the lower beam 
shall be 50 watts, and on the upper 
beam. 70 watts. Its luminous flux in 
lumens shall be 700±15% on the lower 
beam and 1200±15% on the upper beam. 

(b) A type HB2 light source shall be 
designed to conform to the dimensions 
specified in Figure 23. Us maximum 
power on the lower beam shall be 65 
watts, and on the upper beam. 72 watts. 
Us luminous flux in lumens shall be 910 
plus or minus 10% on the lower beam, 
and 1500 plus or minus 10% on the upper 
beam. 


(c) A Type HB3 light source shall be 
designed to conform to the dimensions 
specified in Figure 19. its maximum 
power on the upper beam shall be 70 
watts. Us luminous flux in lumens shall 
be 1700±12% on the upper beam. 

(d) A Type HB4 light source shall be 
designed to conform to the dimensions 
specified in Figure 20. Us maximum 
power shall be 60 watts on the lower 
beam, and its luminous flux in lumens 
on the lower beam shall be 1000±15%. 

(e) A Type HB5 light source shall be 
designed to conform to the dimensions 
specified in Figure 24. Its maximum 
power shall be 60 watts on the lower 
beam, and 70 watts on the upper beam. 
Us luminous flux in lumens shall be 
1000±15% on the lower beam, and 
1350±15% on the upper beam. 

If) The filament of a light source shall 
be seasoned before measurement of 
maximum power and luminous flux. 

(g) Measurement of maximum power 
and luminous flux shall be made with 
the direct current test voltage regulated 
within one quarter of one percent. The 
test voltage shall be design voltage, 
12.8v. The measurement of luminous flux 
shall be in accordance with the 
Illuminating Engineering Society of 
North America, LM-45; IES Approved 
Method for Electrical and Photometric 
Measurements of General Service 
Incandescent Filament Lamps (April 
1980), shall be made with the black cap 
installed on Type HBl, Type HB2, Type 
HB4, and Type HB5, and shall be made 
with the electrical conductor and light 
source base shrouded with an opaque 
white colored cover, except for the 
portion normally located within the 
interior of the lamp housing. The 
measurement of luminous flux for the 
Types HB3 and HB4 shall be with the 
base covered with a white cover shown 
in Figures 19-1 and 20-1. The white 
covers are used to eliminate the 
likelihood of incorrect lumen 
measurement that will occur should the 
reflectance of the light source base and 
electrical connector be low. 

(h) The capsule, lead wires and/or 
terminals, and seal on each Type HBl, 
Type HB3, Type HB4, and Type HB5 
light source shall be installed in the base 
as shown in Figure 25 so as to provide 
an airtight seal. Such a seal exists when 
no air bubbles shall appear on the low 
pressure (connector) side after the light 
source has been immersed in water for 
one minute while inserted in a 
cylindrical aperture specified for the 
light source in Figure 25. and subjected 
to an air pressure of 70kPa (10 P.S.I.G.) 
on the glass capsule side. 

(i) After the force deflection test 
conducted in accordance with S9. the 
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permanent deflection of the glass 
envelope shall not exceed 0.005 in. (0.13 
mm) in the direction of the applied force. 

(j) A general tolerance shall apply to 
Figure 3 as follows: ±0.004 in. (0.10 mm) 
to all linear dimensions and ±1 degree 
00 minutes to all angular dimensions 
except for referenced dimensions and 
unless otherwise specified. 


(k) Each standardized light source 
manufactured on or after December 1, 
1989, shall be marked with the symbol 
DOT and with a name or trademark in 
accordance with S7.2. In addition, the 
base of each such light source shall be 
marked with its HB Type designation. 

3. Figure 8 is revised to add to the 
Table: HB5 44.50±.25 mm (1.75±0.01 in.) 


r 





4. New Figures 24, 25, and 26 are 
added as follows: 

Dated: March 30,1990. 

Jeffrey R. Miller, 

Deputy Administrator. 

BILLING COOE 4910-59-M 
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Standardized Replaceable 
Light Source Type 

HB1 

HB2 

HB3 

HB4 

HB5 


Dimension 

W 

44.50 ± 0.38 mm (1.75 ± 0.015 in) 

31.25 ± 0.40 mm (1.23 ± 0.012 in) 

31.50 ± 0.20 mm (1.24 ± 0.008 in) 

31.50 ± 0.20 mm (1.24 ± 0.008 in) 

44.50 ± 0.25 mm (1.75 ± 0.010 in) 


Figure 8. Bulb Deflection Test 
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FIGURE 24-1 

SPECIFICATION FOR THE HB5 
REPLACEABLE BULB 


SEAL GROOVE-AP 
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Figure 24-2 

SPECIFICATION FOR THE HB5 
REPLACEABLE BULB 


Dimensional Specifications 
Figure 24-1 


D imension 

A 

F 

H 

K Low Beam 
High Beam 

M 

N 

0 

P 

R 

U 

V 

W 

X 

AC 

AD 

AE 

AF 

AH 

AM 

AN 

AO 

AP 


AR 

AS 

AT 

AV 


Inches 

(0.085/.083) .002 Either Side CL 
.906 ± .008 
.079 ± .004 
1.752 ± .010 

CL High Beam to be within 
+ .025 of CL of low beam 
.978 Max. 

(1.335/1.331) .002 Either Side CL 
.965 Max. 

1.673 + .008 

(1.126/1.122) .002 Either Side CL 
1.181 + .008 
.413 + .020 
.128 ± .008 
.189 ± .008 
.015 ± .015 
.063 ± .025 
.000 ± .015 
.063 + .032 
.356 ± .008 
.415 ± .008 
.673 ± .008 
2.756 Max. 

Seal must withstand a minimum of 70 kPa 
(10 PSIG) when bulb-seal assembly is 
inserted into a cylindrical aperture of 
34.3/34.2 mm (1.350/1.346 in). 

Glass capsule and supports shall not 
exceed this envelope. 

.335 ± .079 
.665 ± .035 

Support wires extending forward of 
the filaments shall be within ± 45° of 
vertical. 


A Bulb 


must be equipped with a seal 


Millimeters 

(2.15/2.10) .05 Either Side CL 
23.00 ± .20 
2.00 ± .20 

44.50 + .25 

CL High Beam to be within 
+ .64 of CL of low beam 
24.85 Max. 

(33.90/33.80) .05 Either Side CL 
24.5 Max. 

42.50 ± .20 

(28.60/28.50).05 Either side CL 
30.00 ± .20 

10.50 ± .50 
3.25 ± .20 
4.80 + .20 
0.38 ± .38 
1.60 + .64 
.000 ± .38 
1.60 + .81 
9.05 ± .20 
10.54 ± .20 
17.10 ± .20 

70.0 Max. 


8.5 ± 2.0 
16.9 ± .90 


i 
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FIGURE 24-3 

SPECIFICATION FOR THE HB5 
REPLACEABLE BULB 




RIGHT TERMINAL- HIGH BEAM 
CENTER TERMINAL-GRD 
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Figure 24-4 

SPECIFICATION FOR THE HB5 
REPLACEABLE BULB 


Dimensional Specifications 
Figure 24-3 


Dimension 

Inches 

Millimeters 


AA 

120 ° 

120 ° 


AB 

150° 

150° 


AC 

.193 Min. 

4.9 Min. 


AD 

440 30* 

440 so¬ 


AE 

.722 + .008 

ls.35 + 0.20 


AF 

120 ° 

120 ° 


AG 

120 ° 

120 ° 


AJ 

.142 + .008 

3.6 ± .20 


AK 

60° 

60° 


A 

1.028 + .008 

26.10 + .20 


B 

.289 + .010 

7.35 + .25 


C 

.289 + .010 

7.35 + .25 


D 

.051 + .008 

1.30 + .20 


E 

.055 + .008 

1.40 + .20 


F 

.278 + .006 

7.05 + .15 


G 

.059 + .008 

1.50 + .20 


J 

.142 ± .010 

3.60 + .25 


K 

.811 ± .008 

20.60 ± .20 


L 

.535 + .008R 

13.60 + .20R 


M 

.118 ± .004 

3.00 ± .10 


R 

.075 + .010 

1.90 ± .25 


S 

.025 + .002 

.63 + .05 


u 

.222 + .008R 

5.65 + .20R 


w 

.010 ± .006 

.25 ± .15 



TOLERANCE FOR ALL ANGULAR 
DIMENSIONS ± 1° 
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FIGURE 24-5 

SPECIFICATION FOR THE HB5 
REPLACEABLE BULB 



PLAN VIEW SIDE VIEW 


DIMENSIONAL SPECIFICATIONS 


DIMENSION 

F 

G 

N 

P 


(N/21TAN 38°± 1.0 mm ( ± .039 IN) 

(N/2)TAN 43° MINIMUM 

ACTUAL CAPSULE DIA. (TO BE ESTABLISHED 
BY MANUFACTURER) 

ENTIRE RADIUS AND DISTORED GLASS SHALL 
BE COVERED TO THE PLANE PASSING 
THROUGH POINT "P" PERPENDICULAR TO 
THE GLASS CAPSULE CENTERLINE. 
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FIGURE 24-6 

SPECIFICATION FOR THE HB5 
REPLACEABLE BULB 
LOCKING FEATURE 



MUST BE FREE OF FLASH 
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Figure 24-7 

SPECIFICATION FOR THE KB5 
REPLACEABLE BULB 

LOCKING FEATURE 


Dimensional Specifications 
Figure 24-6 


Dimension 

Inches 

AC 

.179 ± .008 

AD 

30° ± 3*> 

AG 

.098 ± .008 

AK 

35° ± 3° 

AM 

.217 ± .008 

AN 

.157 ± .008 

AO* 

.02 + .008 

AP 

.45 + .008 


Millimeters 

4.55 ± .20 
30° ± 3° 

2.50 ± .20 
35° ± 3° 

5.50 ± .20 
4.00 ± .20 

.5 ± .20 
11.4 ± .20 


* Blending radii permitted 













13150 


Federal Register / Vol. 55, No. 68 / Monday, April 9, 1990 / Rules and Regulations 


FIGURE 24-8 

SPECIFICATION FOR THE HB5 
REPLACEABLE BULB 

BULB HOLDER 




FRONT VIEW 
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Figure 24-9 

SPECIFICATION FOR THE HB5 
REPLACEABLE BULB 

BULB HOLDER 


Dimensional Specifications 
Figure 24-8 


B ias naian 


In ch es 


flUllmetgrs 


B 

C 

D 

E 

F 

G 

H 

J 

K 

L 

N 

P 


Ref Line 
Lamp Parabola 
.079 + .002 

.002 Either Side of CL 
1.067 ± .008 
120 ° 

150° 

.079 + .008 
.596 + .008 
.437 ± .008 
.374 + .008 
.108 ± .008 
1.348 +.003/-.002 
1.130 +.004/-.002 
Diameter P shall be concentric to 
diameter N within + .002 
.015 + 0.004 


Ref Line 
Lamp Parabola 
2.00 ± .05 

.05 Either Side of CL 

27.10 + .20 
120 ° 

1500 

2.00 + .20 

15.15 ± .20 

11.10 ± .20 
9.50 + .20 
2.75 ± .20 

34.24 +.08/-.05 
28.70 +.10/-.05 

Diameter P shall be concentric 
to diameter N within + .05 
0.38 + 0.10 


R 


TOLERANCE FOR ALL ANGULAR 
DIMENSIONS + 1° 
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FIGURE 25 
PRESSURE CHAMBER 



BULB APERTURE MANUFACTURED TO DIMENSIONS AS REFERENCED BELOW: 


BULB TYPE 


HBI HB5 

HB3 

HB4 


APERTURE DIAMETER 
INCHES MILLIMETERS 


I.350/1.346 
0.796 ±.004 

0.875 ± .004 


34.3/34.2 
20.22 ± 0.10 
22.22 ± 0.10 


BILLING COOE «#10-5*-C 
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Figure 26 .—Table of Photometric Requirements 

II. Four-Headlamp Systems (4)] 


[2. Two-Headlamp Systems (2)] 


Light source type 

HB1 

HB2 

HB3 

HB4 

HB5 

HB1_ 

H82 . 

Table 1 SAE J579 DEC84 (4.2). 

Fig. 15(4)... 

Fig. 15(4)- 

Fig 17(2). 

Fig 15(4) 

Fig. 15(4) .. 

Fig. 17(2). 

F*a 15(4) 

Fig. 15(4) . 

Fig. 17(2) . 

Fig. 15(4) .. 

Fig. 17(2) _ 

Fig. 15(4) .. 

Fig- 17(2) .. 

Fia 15(41 

Table 1 SAE J579 DEC84 (4,2) 

Fig. 15(4) 

Fig. 17(2) 

F»g 15(4) 

Fig. 17(2) 

Fig. 15(4) 

Fig 17(2) 

Table 1 SAE J579 DEC84 (4,2) 

HB3—. 

Fig. 17(2)— .. 

Fig. 15(4). 

F*. 17(2).I.! 

Fig. 15(4).. 

F»g. 17(2). 

Fia 15(4) 

Fig. 17(2)- 

Fia 15141 

HB4. ... 

Fig 17(2) --- 

Fig. 15(4).... . 

riy. IJ(1) . 

Fig. 17(2) . 

Fig. 15(4) - 

Fig. 17(2) . 

Fig. 15(4) - 

Fig. 17(2) . 

HB5. 

Fifl 17(2)... 

Table 1 SAE J579 DEC84 (4.2).. 

Fig. 17(2). 

Fig. 15(4).. 

Fig. 17(2). 

r, y- .. 

Fig. 17(2) . 

Fig. 15(4) - 

Fig. 17(2). 


|FR Doc. 90-7859 Filed 4-6-90; 8:45 am] 

BILLING CODE 4910-5S-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 659 
[Docket No. 900385-0085] 

Shrimp Fishery off South Carolina and 
Georgia 

AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Emergency rule. 

summary: NOAA issues this emergency 
rule to prohibit the harvest of white, 
pink, and brown shrimp from the 
exclusive economic zone (EEZ) off South 
Carolina and Georgia. The intended 
effect of this rule is to protect the 
spawning stock of white shrimp, which 
was severely depleted during unusually 
cold weather in December 1989. 
EFFECTIVE DATES: April 3.1990. through 
July 2.1990, unless terminated earlier in 
accordance with $ 659.1(b). 
addresses: Copies of documents 
supporting this action may be obtained 
from William R. Turner. Southeast 
Region, National Marine Fisheries 
Service, 9450 Koger Boulevard, St. 
Petersburg. FL 33702. 

FOR FURTHER INFORMATION CONTACT: 
William R. Turner. 813-893-3722. 
SUPPLEMENTARY INFORMATION: Under 
section 305(e)(1) of the Magnuson 
Fishery Conservation and Management 
Act (Magnuson Act). 16 U.S.C. 1801 et 
seq.. the Secretary of Commerce 
(Secretary), upon Finding that an 
emergency exists involving any Fishery, 
may promulgate emergency regulations 
deemed necessary to address that 
emergency. Such regulations shall 
remain in effect for no more than 90 
days except that, by agreement of the 


Secretary and the appropriate Fishery 
Management Council, they may be 
promulgated for one additional period of 
not more than 90 days. The Secretary 
has determined that an emergency 
exists with regard to the fishery for 
white shrimp off South Carolina and 
Georgia. Therefore, NOAA issues this 
emergency rule implementing 
regulations deemed necessary to 
respond to the emergency. 

Background 

The fishery for white shrimp is a very 
important commercial fishery in both 
Georgia and South Carolina. White 
shrimp has comprised approximately 80 
percent of Georgia’s annual commercial 
shrimp landings since 1972 and 
approximately 52 percent of South 
Carolina’s annual commercial landings 
since 1976. The fishery for brown shrimp 
is of lesser importance, while pink 
shrimp, the least important of the three 
species, is taken primarily while 
targeting rock shrimp or white shrimp. 

Low temperatures have decimated the 
white shrimp resource in seven of the 
past 15 winters. The reduced production 
in the following fall fisheries caused 
losses to the industry targeting that 
species. In five of those seven years, 
white shrimp landings in the South 
Carolina fall fishery were substantially 
less than one and one-half million 
pounds. Landings generally range from 
two to three million pounds. White 
shrimp landings in Georgia, generally 
ranging from three to five million 
pounds, were less than three million 
pounds for those same years. These 
landings data directly reflect the 
impacts of winter kills. 

Extremely cold weather in December 
1989, in Georgia and South Carolina, 
once again caused high mortalities of 
white shrimp, as indicated by sampling 
programs in both states. The reduction 
in numbers has lowered spawning 
potential. In order that a successful 
fishery may develop in the fall of 1990, 


the spawning stock must be protected 
through its spawning period in the 
spring of 1990. Accordingly, in February 
1990, the Georgia Department of Natural 
Resources and the South Carolina 
Wildlife and Marine Resources 
Department requested a prohibition 
commencing as soon as possible on the 
harvest of white, pink, and brown 
shrimp in the EEZ off their states to 
complement the closure of waters under 
their respective jurisdictions. Because 
white shrimp are a normal incidental 
catch in the fisheries for pink and brown 
shrimp, a ban on trawling for all three 
species is necessary to protect the white 
shrimp resource to the maximum extent 
possible. 

Action by the Secretary 

The Secretary finds that emergency 
action is necessary to protect the current 
spawning stock of white shrimp off 
South Carolina and Georgia, thereby 
allowing a successful spring spawn of 
white shrimp, increasing the chances for 
a productive fall fishing season, and 
possibly preventing a repeat of the 
widespread economic impacts 
experienced in previous years. 
Accordingly, the harvest or possession 
of white, pink, or brown shrimp in the 
EEZ off South Carolina and Georgia is 
prohibited aboard fishing vessels with 
trawl gear aboard. 

An exception is made for the 
possession of pink shrimp harvested as 
incidental catch in the rock shrimp 
fishery. Pink shrimp harvested as 
incidental catch in the rock shrimp 
fishery will not affect the spawning 
stock of white shrimp. However, a 
directed pink shrimp fishery could result 
in significant mortality of white shrimp. 

These measures shall remain in effect 
for 90 days unless terminated earlier in 
response to either (1) the South Carolina 
Wildlife and Marine Resources 
Commission opening the waters of 
South Carolina to shrimp trawling. (2) 
the Commissioner of the Georgia 
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Department of Natural Resources 
opening the waters of Georgia from the 
beaches to the three mile limit to shrimp 
trawling for human consumption, or (3) 
the Regional Director finding, based on 
adequate sampling and with the 
concurrence of the appropriate officials 
of both states, that the EEZ closure no 
longer serves a useful management 
purpose. An opening by either state or 
the EEZ will be based on biological 
factors, foremost of which will be the 
degree of spawning success of white 
shrimp, as determined by sampling by 
each state in its waters. 

Upon agreement of the Secretary and 
the South Atlantic Fishery Management 
Council, this emergency rule may be 
extended for an additional period of not 
more than 90 days. 

Classification 

The Secretary has determined that 
this rule is necessary to respond to an 
emergency situation and is consistent 
with the Magnuson Act and other 
applicable law. 

This emergency rule is exempt from 
the normal review procedures of E.O. 
12291 as provided in section 8(a)(1) of 
that order. It is being reported to the 
Director of the Office of Management 
and Budget with an explanation of why 
it is not possible to follow the regular 
procedures of that order. 

This rule is exempt from the 
procedures of the Regulatory Flexibility 
Act because it is issued without 
opportunity for prior public comment. 

The Assistant Administrator for 
Fisheries, NOAA. (Assistant 
Administrator) prepared an 
environmental assessment (EA) for this 
action which concludes that there will 
be no significant impact on the human 
environment. A copy of the EA is 
available from the address above. 

The Secretary determined that this 
rule will be implemented in a manner 
that is consistent to the maximum extent 
practicable with the approved coastal 
zone management program of South 
Carolina. This determination has been 
submitted for review by the responsible 
state agency under section 307 of the 
Coastal Zone Management Act. Georgia 
does not have an approved coastal zone 
management program. 

This rule does not contain a 
collection-of-information requirement 
for purposes of the Paperwork 
Reduction Act. 

This rule does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under E.O. 12612. 

The Secretary finds for good cause 
(i.e., to prevent fishing that would 
seriously interfere with necessary 


protection of the white shrimp resource) 
that the reasons justifying promulgation 
of this rule on an emergency basis also 
make it impracticable and contrary to 
the public interest to provide prior 
notice and opportunity for public 
comment on this rule, or to delay for 30 
days its effective date, under the 
provisions of section 553 (b)(B) and 
(d)(3) of the Administrative Procedure 
Act. 

List of Subjects in 50 CFR Part 659 
Fisheries, Fishing. 

Dated: April 3,1990. 

James E. Douglas, Jr., 

Deputy Assistant Administrator for Fisheries. 
National Marine Fisheries Service. 

For the reasons set forth in the 
preamble, 50 CFR is amended by adding 
a new part 659 to read as follows: 

PART 659—Shrimp Fishery off South 
Carolina and Georgia 

Subpart A— General Provisions 

Sec. 

659.1 Purpose and scope. 

659.2 Definitions. 

659.3 Relation to other laws. 

659.4 Prohibitions. 

659.5 Facilitation of enforcement. 

659.6 Penalties. 

Subpart B—Management Measures 

659.20 Closure. 

659.21 Specifically authorized activities. 
Authority: 16 U.S.C. 1801 et seq. 

Subpart A—General Provisions 

§ 659.1 Purpose and scope. 

(a) The regulations in this part govern 
fishing for shrimp by vessels of the 
United States in the EEZ off South 
Carolina and Georgia. 

(b) The provisions of this part 659 are 
terminated when— 

(1) The South Carolina Wildlife and 
Marine Resources Commission opens 
the waters of South Carolina to shrimp 
trawling; 

(2) The Commissioner of the Georgia 
Department of Natural Resources opens 
the waters of Georgia from the beaches 
to the three mile limit to shrimp trawling 
for human consumption; or 

(3) The Regional Director finds, based 
on adequate sampling and with the 
concurrence of the appropriate officials 
of both states, that the EEZ closure no 
longer serves a useful management 
purpose. 

§659.2 Definitions. 

In addition to the definitions in the 
Magnuson Act and in § 620.2 of this 
chapter, the terms used in this part have 
the following meanings: 


Brown shrimp means the species 
Penaeus oztecus. 

Off South Carolina and Georgia 
means the waters from a line extending 
in a direction of 135’34'$5" from true 
north from the North Carolina/South 
Carolina boundary, as marked by the 
border station on Bird Island at 
33°51'07.9" N. latitude. 78°32'32.6” W. 
longitude, to a line extending directly 
east from the seaward terminus of the 
Georgia/Florida boundary (30°42'45.6" 

N. latitude). 

Pink shrimp means the species 
Penaeus duorarum. 

Regional Director means Regional 
Director, or a designee, Southeast 
Region, NMFS, Duval Building, 9450 
Koger Boulevard, St. Petersburg, Floridfi 
33702; telephone 813-893-3141. 

Rock shrimp means the species 
Sicyonia brevirostris. 

Trip means a fishing trip, regardless of 
number of days duration, that begins 
with departure from a dock, berth, 
beach, seawall, or ramp and that 
terminates with return to a dock, berth, 
beach, seawall, or ramp. 

White shrimp means the species 
Penaeus setiferus . 

§ 659.3 Relation to other laws. 

The relation of this part to other laws 
is set forth in § 620.3 of this chapter. 

§659.4 Prohibitions. 

In addition to the general prohibitions 
specified in § 620.7 of this chapter, it is 
unlawful for any person to do any of the 
following: 

(a) Possess white, pink, or brown 
shrimp in the EEZ off South Carolina 
and Georgia, as specified in § 659.20. 

(b) Transfer at sea any white, pink, or 
brown shrimp from a vessel with trawl 
gear aboard to another vessel, or receive 
at sea any such shrimp, as specified in 
659.20 (c) and (d). 

(c) Interfere with, obstruct, delay, or 
prevent by any means a lawful 
investigation or search in the process of 
enforcing this part. 

§ 659.5 Facilitation of enforcement 

See § 620.8 of this chapter. 

§ 659.6 Penalties. 

See § 620.9 of this chapter. 

Subpart B—Management Measures 
§ 659.20 Closure. 

(a) Except as authorized in paragraph 
(b) of this section, the possession of 
white, pink, or brown shrimp is 
prohibited aboard a fishing vessel with 
trawl gear aboard in the EEZ off South 
Carolina and Georgia. 
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(b) Pink shrimp may be possessed in 
or landed from the EEZ off South 
Carolina and Georgia in amounts not 
exceeding 10 percent of the rock shrimp, 
by whole weight, aboard a fishing vessel 
on each trip. 

(c) A vessel with trawl gear aboard 
may not transfer at sea any white, pink, 
or brown shrimp: 


(1) Taken in the EEZ off South 
Carolina and Georgia; or 

(2) In the EEZ off South Carolina and 
Georgia, regardless of where such 
shrimp were taken. 

(d) No vessel may receive at sea any 
white, pink, or brown shrimp from a 
vessel with trawl gear aboard, as 
specified in paragraphs (c) (1) and (2) of 
this section. 


§ 659.21 Specifically authorized activities. 

The Secretary may authorize, for the 
acquisition of information and data, 
activities otherwise prohibited by these 
regulations. 

(FR Doc. 90-6054 Filed 4-3-90; 5:01 pm) 

BILLING COD£ 3510-22-11 

\ « ‘ • - - 
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Proposed Rules 


Federal Register 

Vol. 55. No. 68 
Monday. April 9. 1990 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed .issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR 210, 215, 220, 225, 226, 227, 246, 
and 250 

Child Nutrition Programs, Special 
Supplemental Food Program for 
Women, Infants and Children, Nutrition 
Education and Training Program and 
Food Distribution Program—Reduction 
of the Paperwork Burden 

agency: Food and Nutrition Service, 
USDA. 

action: Notice of intent to solicit 
comments. 

summary: In keeping with the mandates 
of Public Law 101-147, the Department 
hereby solicits ideas and suggestions to 
decrease paperwork in the Child 
Nutrition Programs (National School 
Lunch, School Breakfast, Special Milk, 
Child and Adult Care Food and Summer 
Food Service Programs), Special 
Supplemental Food Program for Women. 
Infants and Children. Nutrition 
Education and Training Program, anil 
Food Distribution Program. 
Representatives of State and local 
agencies, schools, child care institutions, 
summer sponsors, recipient agencies, 
and other interested parties are 
encouraged to submit proposals on the 
manner in which the Department may 
reduce the paperwork burden on these 
agencies. The Department will evaluate 
all suggestions submitted. 
dates: To be ensured of consideration, 
comments and suggestions must be 
received by June 8,1990. 
addresses: Comments on the Child 
Nutrition Programs, Nutrition Education 
and Training Program, and Food 
Distribution Program should be sent to: 
Mr. Terry Hallbcrg, Chief, Program 
Analysis and Monitoring Branch. Child 
Nutrition Division, Food and Nutrition 
Service, Room 515, Alexandria, Virginia 
22302: comments on the Special 
Supplemental Food Program for Women, 
Infants and Children should be sent to 


Mr. Phil Cohen, Acting Chief, Policy and 
Program Development Branch. Special 
Supplemental Food Program Division. 
Food and Nutrition Service, 3101 Park 
Center Drive, Room 1024, Alexandria, 
Virginia 22302. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Terry Hallberg, Child Nutrition 
Programs, at (703) 756-3600; Ms. Pat 
Daniels. Nutrition Education and 
Training Program, at (703) 756-3554: Ms. 
Susan Proden, Food Distribution 
Program, at (703) 756-3660; or Mr. Phil 
Cohen. Special Supplemental Food 
Program for Women, Infants and 
Children, at (703) 756-3730. 

SUPPLEMENTARY INFORMATION: This 
Notice has been reviewed under 
Executive Order 12291 and has been 
classified not major. This Notice will not 
have an annual effect on the economy of 
$100 million or more, nor will it cause a 
major increase in costs or prices for 
consumers, individuals industries, 
Federal, State or local government 
agencies, or geographic regions. This 
action will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of U.S.-based enterprises 
to compete with foreign-based 
enterprises in domestic or export 
markets. 

The Child Nutrition Programs are 
listed in the Catalog of Federal Domestic 
Assistance under No. 10.553, No. 10.555, 
No. 10.556, No. 10.558, and No. 10.559; 
the Special Supplemental Food Program 
for Women, Infants and Children is 
listed under No. 10.557; the Nutrition 
Education and Training Program is 
listed under No. 10.564; and the Food 
Distribution Program is listed under No. 
10.550. These programs are subject to 
the provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. (See 7 CFR part 3015, subpart 
V, and final rule related to notice 
published at 49 FR 29114, June 24.1983.) 

The Notice imposes no new reporting 
or recordkeeping provisions that are 
subject to OMB review in accordance 
with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507). 

This action is not a rule as defined by 
the Regulatory Flexibility Act (5 U.S.C. 
001-612) and thus is exempt from the 
provisions of that Act. 


Background 

Administrators of the programs under 
the National School Lunch Act and the 
Child Nutrition Act of 1966 have 
expressed concern with the volume of 
paperwork associated with managing 
these programs. Accordingly, Congress 
has mandated that, when possible, the 
Department reduce the burden of 
paperwork for administrators of these 
programs. This requirement is contained 
in section 108 of Public Law 101-147, the 
Child Nutrition and WIC 
Reauthorization Act of 1989, which 
amended section 19 of the National 
School Lunch Act, 42 U.S.C. 1769a, to 
require that the Secretary reduce the 
paperwork of State and local 
educational agencies, schools, and other 
agencies participating in the programs 
authorized under the National School 
Lunch Act and the Child Nutrition Act of 
1966 to the maximum extent possible. 

As part of this effort, the Congress 
directed the Secretary to solicit 
comments and suggestions from 
program administrators and the general 
public with respect to the reduction of 
paperwork. In keeping with this 
directive, the Department is issuing this 
notice to solicit comments and 
suggestions from representatives of 
State and local educational agencies, 
schools and other agencies 
administering the programs and the 
general public on areas where reporting 
and recordkeeping burdens could be 
reasonably reduced. The Department 
encourages commenters to consider all 
areas of program management and 
procedural requirements during their 
review to ensure that comments address 
as many aspects of program 
administration as possible. The 
Department intends that this process 
lead to a streamlining of programs and 
may influence future legislative and 
regulatory' proposals. Comments should 
be aware that constraints of the 
applicable laws and the feasibility of 
implementation may restrict the 
Department’s ability to adopt some 
suggestions. However, all comments and 
suggestions will receive full 
consideration. 

Dated: April 3. 1990. 

Betty Jo Nelsen, 

Administrator, Food and Nutrition Swrvico. 

|FR Doc. 90-8102 Filed 4-6-tK); 8:45 am] 

BILLING CODE 3410-30-M 
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CONSUMER PRODUCT SAFETY 
COMMISSION 

16CFR Part 1700 

Poison Prevention Packaging 
Requirements; Withdrawal of 
Proposed Exemption for Certain 
Medroxyprogesterone Acetate Tablets 

AGENCY: Consumer Product Safety 
Commission. 

action: Withdrawal of proposed rule. 

summary: In this notice the Commission 
withdraws a proposed amendment of 
regulations implementing the Poison 
Prevention Packaging Act that would 
have exempted medroxyprogesterone 
acetate tablets in mnemonic packages 
containing no more than 100 milligrams 
of the drug from requirements for child- 
resistant packaging. (A mnemonic 
package is designed to administer one 
oral dose at a time and incorporates a 
feature to remind the user to take the 
dosage at specified intervals throughout 
the period during which the medication 
is to be administered.) The Commission 
is withdrawing this proposed 
amendment because it has issued an 
amendment to the regulations which 
exempts all packages of 
medroxyprogesterone acetate tablets, 
including mnemonic packages, without 
limitation on the amount of drug 
contained in each exempted package. 
FOR FURTHER INFORMATION CONTACT: 
Charles Jacobson, Division of 
Regulatory Management, Consumer 
Product Safety Commission. 

Washington, DC 20207; telephone (301) 
492-6400. 

SUPPLEMENTARY INFORMATION: Among 
other substances, oral prescription drugs 
intended for human use are subject to 
requirements for child-resistant 
packaging issued under the Poison 
Prevention Packaging Act (PPPA) (15 
U.S.C. 1471-1476). The regulation which 
requires child-resistant packaging of 
oral dose prescription drugs is condified 
at 16 CFR 1700.14(a)(10). By letter dated 
April 27,1987. Ayerst Laboratories 
petitioned the Commission to exempt 
medroxyprogesterone acetate (MPA) 
tablets in mnemonic packages 
containing not more than 100 milligrams 
of the drug from special packaging 
requirements. This petition was 
docketed as PP 878-3. 

MPA. a progestin, is a prescription 
hormonal drug used for the treatment of 
a variety of female hormonal imbalance 
disorders. As justification for the 
exemption, the petitioner submitted 
evidence of the low oral toxicity of 
progestins and data showing the 


absence of acute toxicity from ingestion 
of progestins by young children. 

After consideration of the information 
provided by the petition and other 
available human and animal data, the 
Commission proposed an exemption 
from special packaging requirements for 
MPA tablets in mnemonic packages 
containing no more than 100 milligrams 
of the drug in a notice published in the 
Federal Register of October 20,1988 (53 
FR 41202). 

Thereafter, the Commission granted a 
petition (PP 88-1) from The Upjohn 
Company which requested exemption of 
all packages of MPA tablets without 
regard to the type of package or the 
amount of the drug contained in each 
exempted package. The Commission 
published a notice to propose the 
exemption requested by the Upjohn 
petition in the Federal Register of 
January 12,1989 (54 FR 1187). 

Elsewhere in this issue of the Federal 
Register the Commission has issued a 
final amendment of the regulations 
implementing the PPPA to exempt all 
packages of MPA tablets, without regard 
to the type of package, and without 
limitation on the amount of the drug 
contained in each exempted package. 
Becuuse the amendment issued today 
includes the packages which were the 
subject of PP 87-3, issuance of the 
amendment proposed on October 20, 
1988, is no longer necessary. 

For this reason, the Commission 
hereby withdraws the amendment 
proposed in the notice of October 20, 
1988 (53 FR 41202). 

Dated: April 3.1990. 

Sadye E. Dunn, 

Secretory. Consumer Product Safety 
Commission. 

(FR Doc. 90-8014 Filed 4-8-90; 8:45 am| 

BILLING CODE 635S-01-W 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service 
30 CFR Part 206 

Coal Product Valuation Regulations 

April 3.1990. 

agency: Minerals Management Service 
(MMS), Interior. 

action: Proposed rule; Notice of 
meeting and extension of public 
comment period. 

summary: The Minerals Management 
Service (MMS) hereby gives notice that 
it is soliciting comments at a public 
meeting and is extending the public 
comment period on its Notice of 
Proposed Rule, which was published in 


the Federal Register on February 13, 

1990 (55 FR 5024), that amends the coal 
product valuation regulations. 

Comments may be submitted at the 
public meeting and/or in writing to 
MMS. In response to requests for 
additional time. MMS will extend the 
comment period from Apri 16,1990. to 
May 15,1990. 

dates: The public meeting will be held 
on May 9,1990, from 9:30 a.m. to 5 p.m. 
Written comments must be received by 
4 p.m., mountain time, May 15,1990. 

addresses: The public meeting will be 
held at the Edgewater Hotel, 666 
Wisconsin Avenue, Madison, 

Wisconsin, telephone (608) 256-9071. 
Written comments should be sent to the 
Minerals Management Service, Royalty 
Management Program. Denver Federal 
Center. Building 85, P.O. Box 25165, Mail 
Stop 662, Denver, Colorado 80225, 
Attention: Dennis C. Whitcomb. 

FOR FURTHER INFORMATION CONTACT: 
Dennis C. Whitcomb, Chief. Rules and 
Procedures Branch, telephone (303) 231- 
3432 or (FTS) 326-3432. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On January 13.1989 (54 FR 1492), 

MMS adopted new coal product value 
regulations codified at 30 CFR part 206 
to replace the regulations in 30 CFR part 
203. The regulations that were adopted 
were the product of a lengthy public 
process including a proposed 
rulemaking on January 15,1987 (52 FR 
1840), a further notice of proposed 
rulemaking on July 15.1988 (53 FR 
26942), and numerous public meetings, 
including representatives of the affected 
States, Indian tribes, and the coal and 
electric utility industries. 

One of the provisions in the new 
regulations permitted Federal coal 
lessees to deduct or exclude the costs of 
Federal Black Lung excise taxes, 
abandoned mine lands (AML) fees, and 
State and local severance taxes from the 
value for royalty purposes. Since the 
rules were issued, the States (who 
receive 50 percent of the royalties from 
coal production from Federal lands) and 
Indian tribes (who feel they are affected 
indirectly despite the express exemption 
in the regulations) have requested that 
the exclusions for taxes and fees be 
removed from the regulations. The MMS 
has completed a review of the impact of 
the exclusions and is now proposing to 
amend its coat product valuation 
regulations to remove the exclusion from 
royalty value for amounts representing 
production-related taxes and fees. The 
proposed rule was published in the 
Federal Register (55 FR 5024) on 
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February 13.1990. Because of the 
significance of this issue to all affected 
parties, the Secretary of the Interior has 
decided to provide an opportunity for 
the States, Indian tribes, industry, and 
the public to provide comments to the 
Department of the Interior. A public 
meeting is scheduled in St. Louis, 
Missouri, on April 11,1990. See the 
Federal Register dated March 9,1990 (55 
FR 8964). 

The MMS is soliciting both written 
comments and statements from 
interested parties at a public meeting. 
The public meeting will be an open 
discussion among representatives from 
industry, Stales, Indian tribes, and all 
other interested persons, including the 
public, for the purpose of gathering 
information. 

II. Public comment procedures 

A. Public Meeting 

1. Procedures for requests to make 
oral presentations. The time and place 
for the meeting are identified in the 
dates and addresses sections of this 
Notice. 

You may request to make an oral 
presentation. Request to make a 
presentation should be made to Mr. 
Dennis Whitcomb, Chief, Rules and 
Procedures Branch, telephone (303) 231- 
3432, (FTS) 326-3432 by May 4,1990. 

2. Conduct of the meeting. The MMS 
reserves the right to select the persons 
to be heard at the meeting (in the event 
there are more requests to be heard than 
time allows), to schedule their 
respective presentations, and to 
establish the procedures governing the 
conduct of the meeting. The length of 
each presentation may be limited, based 
upon the number of persons requesting 
to be heard. A Department official will 
be designated to preside at the meeting. 

A transcript of the meeting will be 
made. The entire record of the meeting, 
including the transcript, will be retained 
by MMS and made available for 
inspection in Room C420, Denver 
Federal Center. Building 85, Lakewood. 
Colorado, between the hours of 8 a.m. 
and 4 p m., Monday through Friday. You 
may purchase a copy of the transcript 
from the reporter. 

B. Written Comments 

The public is also invited to 
participate in this proceeding by 
submitting data and comments in 
writing. All written comments should be 
submitted by 4 pjn. of the day specified 
in the DATES section to the appropriate 
address indicated in the addresses 
section of this Notice and should be 
identified on the outside envelope and 
on documents submitted with the 


designation "Comments on Coal Product 
Valuation Regulations." All comments 
received by MMS will be available for 
public inspection in Room C420, Denver 
Federal Center, Building 85. Lakewood. 
Colorado, between the hours of 8 a.m. 
and 4 p.m., Monday through Friday. 

Any information or data submitted 
which is considered to be confidential 
must be so identified and submitted in 
writing, one copy only. The MMS 
reserves the right to determine the 
confidential status of the information or 
data and to treat it according to its 
independent determination. 

Dated: April 3.1990. 

Milton K. Dial, 

Acting Associate Director for Royalty 
Management 

|FR Doc. 90-8077 Filed 4-6-90; 8:45 am) 
BILUNG COOC 4310-NR-ll 


Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 917 

Kentucky Regulatory Program— 
Remining 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Notice of disapproval of 
proposed amendment. 

summary: OSM is announcing the 
disapproval of a proposed amendment 
to the Kentucky permanent regulatory 
program (hereinafter referred to as the 
Kentucky Program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The proposed 
amendment would have established 
special permitting and performance 
requirements for operations that affect 
previously disturbed lands. The 
proposed amendment was intended to 
implement the remining statute enacted 
by the 1988 Kentucky General Assembly 
as Senate Bill No. 374. 

DATES: The effective date of this notice 
is: April 9.1990. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Roger Calhoun, Acting Director, 
Lexington Field Office, Telephone (606) 
233-7327. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Kentucky Program 

On May 18,1982. the Secretary of the 
Interior conditionally approved the 
Kentucky program. The approval was 
effective upon publication in the May 18, 
1982, Federal Register (47 FR 21404- 
21435). General background information 
on the Kentucky program submission, as 


well as the Secretary's findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval can be found in the May 18, 
1982, Federal Register. Subsequent 
actions concerning the Kentucky 
program, including amendments to the 
program are identified at 30 CFR 917.11, 
917.13.917.15. 917.16 and 917.17. 

II. Submission of Amendment 

By letter dated July 29,1986 
(Administrative Record No. KY-717), the 
Kentucky Department for Surface 
Mining Reclamation and Enforcement 
(DSMRE) submitted to OSM regulations 
to implement Senate Bill No. 374. OSM 
announced receipt of and solicited 
public comments on the proposed 
regulations on September 11.1986 (51 FR 
32336). On October 14,1986. Kentucky 
withdrew the July 29,1986 amendment. 
On November 24,1986, OSM announced 
Kentucky's action to withdraw the 
proposed amendment (51 FR 42267). 

On August 4,1987 (Administrative 
Record No. KY-751), Kentucky 
resubmitted to OSM, proposed 
regulations on remining. OSM 
announced receipt of and solicited 
public comments on the proposed 
amendment on September 16,1987 (52 
FR 34932). 

By letter dated January 22,1988 
(Administrative Record No. KY-789), 
OSM informed Kentucky that the 
proposed amendment was less effective 
than the Federal regulations and could 
not be approved. 

On November 22,1988 
(Administrative Record No. KY-840), 
Kentucky informally proposed a revised 
amendment on remining. By letter dated 
January 12,1989 (Administrative Record 
No. KY-843). OSM informed Kentucky 
that the proposed regulations were less 
effective than the Federal regulations 
and could not be approved. On February 
28,1989 (Administrative Record No. KY- 
855), Kentucky withdrew the August 4. 

1987. proposed amendment. 

On April 24,1989 (Administrative 
Record No. KY-879). Kentucky 
resubmitted proposed regulations to 
implement Senate Bill No. 374. This 
proposal would add Sections 405 KAR 
8:060 and 405 KAR 20:090 to the 
Kentucky program and is substantially 
identical to the amendment informally 
proposed by Kentucky on November 22. 

1988. OSM announced receipt of the 
proposed regulations in the May 26. 

1989. Federal Register (54 FR 22782- 
22783). and in the same notice, 
requested public comments. The public 
comment period closed on June 26.1989. 
A summary of comments received and 
their disposition appears in the section 
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of this notice entitled. "Disposition of 
Comments". 

III. Directors Findings 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 30 CFR 732.17. are the 
Director’s findings concerning the 
proposed amendment of April 24,1989. 
Any revisions not specifically discussed 
are found to be consistent with SMCRA 
and no less effective than the Federal 
regulations. 

1. 405 KAR 8:060 Special Reclamation 
Permits 

A. Section 1 Definitions 

Kentucky proposes to establish three 
definitions in section 1 of 405 KAR 8:060. 

Section 1(1) "Abandoned Mine 
Lands". Section 1(1) defines 
"Abandoned mine lands" for the 
purposes of 405 KAR 8:060 and 405 KAR 
20:090 as areas which were mined for 
coal or which were affected by coal 
mining, wastebanks, coal processing, or 
other coal mining processes, and were 
abandoned or left in an inadequate 
reclamation status prior to August 3, 
1977, and for which there is no 
continuing reclamation responsibility 
under KRS chapter 350. This definition 
contains all of the elements of eligibility 
criteria for abandoned mine lands as set 
forth in 30 CFR 874.12 of the Federal 
regulations. 

Section 1(2) "Secondary Waste". 
Section 1(2) defines "Secondary waste" 
as any reject material resulting from the 
selective handling or other processing of 
materials containing coal under special 
reclamation permits. There is no 
equivalent definition in SMCRA or the 
Federal regulations. 

Section 1(3) "Special Reclamation 
Permits". Section 1(3) defines a "Special 
reclamation permit" as a permit issued 
under 405 KAR 8:060 to conduct surface 
coal mining and reclamation operations 
on abandoned mine lands which in their 
present condition are endangering 
public health, safety, and general 
welfare or adversely affecting the 
environment. There is no equivalent 
definition in SMCRA or the Federal 
regulations. 

The Director finds the definitions 
proposed in Section 1 of 405 KAR 8:060 
to be not inconsistent with the 
requirements of SMCRA and the Federal 
regulations. 

B. Section 2 Applicability 

Section 2 establishes the applicability 
of this regulation as applying to all 
Special reclamation permits. There is no 
equivalent regulation in SMCRA or the 
Federal regulations. The Director finds 


proposed Section 2 to be not 
inconsistent with the requirements of 
SMCRA and the Federal regulations. 

C. Section 3 General provisions 

Section 3(1). Section 3(1) states that 
400 KAR 1:030,1:040, and 1:050, and 405 
KAR chapters 7,8.10.12, and 24 shall 
apply to Special reclamation permits 
and operations conducted under those 
permits, except where specific 
exemptions, modifications, and 
additions to those provisions are set 
forth in 405 KAR 8:060. The Director will 
not comment on section 3(1) as a unit 
but will address each specific 
exemption, modification, and addition 
separately as they are set forth in the 
proposed rule. 

Section 3(2). Section 3(2) states that 
those performance standards set forth 
by 405 KAR chapters 16.18, and 20 shall 
not apply to Special reclamation permits 
or operations conducted under those 
permits except as specifically set forth 
in 405 KAR 0:060 or 405 KAR 20:090 
[emphasis added}. The Director will not 
comment on section 3(2) as a unit but 
will comment on those performance 
standards that are specifically required 
and those that have been exempted by 
this provision. 

Section 3(3). Section 3(3) requires that 
all maps, drawings, and cross-sections 
included in a permit application that are 
required by 405 KAR 8:060 shall be 
prepared by or under the direction of 
and certified by a qualified registered 
professional engineer, and shall be 
updated as required by the cabinet. The 
qualified registered professional 
engineer will not be required to certify 
true ownership of property. The Federal 
regulations that set forth the minimum 
required content of permit applications, 
(parts 779 through 784) do not require 
the professional engineer to certify true 
ownership of property. The Director 
finds section 3(3) to be no less effective 
than the Federal regulations. 

Section 3(4). Section 3(4) establishes 
the criteria that the cabinet must use in 
approving a special reclamation permit. 
The applicant must have demonstrated 
and the cabinet must determine in 
writing that: (1) All areas from which 
coal is proposed to be extracted are 
abandoned mine lands which in their 
present condition are endangering 
public health, safety and general welfare 
or adversely affecting the environment; 
(2) the proposed operations can 
reasonably be expected to reduce the 
threat to public health, safety, and 
general welfare or to cause significant 
environmental improvement within the 
proposed permit area or adjacent areas; 
and, (3) the proposed methods of coal 
extraction are limited to surface mining 


activities which will achieve 
reclamation of unreclaimed deposits of 
coal mine waste or spoil, such as the 
surface extraction or reprocessing of 
coal from coal refuse areas or slurry 
ponds or the surface extraction of coal 
seams from beneath surface deposits of 
spoil, coal refuse piles or slurry ponds. 
The Federal regulations contain no 
comparable requirements. The Director 
finds section 3(4) to be not inconsistent 
with the requirements of SMCRA and 
the Federal regulations. 

D. Section 5 Environmental resources 
information 

Environmental resources information 
required to be included in a special 
reclamation permit application are 
specified in section 5 of 405 KAR 8:060. 

Section 5(1). Section 5(1) includes by 
reference the information required by 
405 KAR 8:030 13(1 )(b) and adds a new 
requirement for baseline geologic 
information. This new requirement 
specifies that the applicant must include 
in the application the results of chemical 
analyses required by the cabinet, but 
not limited to, maximum potential 
acidity and neutralization potential of 
coal, the refuse and other material to be 
disturbed, to identify all materials which 
have a potential to produce acid 
drainage or toxic drainage. The 
subsection further requires that samples 
from materials to be disturbed shall be 
taken at a sufficient depth below the 
surface to obtain material that is 
relatively unweathered, and shall be 
taken in sufficient number and 
distribution to represent all materials to 
be disturbed. The requirements of this 
subsection are in addition to the 
baseline geologic information required 
by the approved Kentucky program at 
405 KAR 8:030, sections 12 and 13. 

The Federal regulations at 30 CFR 
780.22(b)(2) (ii) and (iii) require the 
submission of chemical analysis 
identifying those strata, including the 
coal seam, that may contain acid-or 
toxic-forming or alkalinity-producing 
materials and to determine their content. 
The Director finds the requirements of 
405 KAR 8:060, section 5(1) to be no less 
effective than the Federal regulation at 
30 CFR 780.22(b)(2) (ii) and (iii). 

Section 5(2). Section 5(2) replaces the 
requirements for soils resources 
information specified by 405 KAR 8:030, 
section 18. In place of soil survey 
information and the analysis, trials and 
tests required if supplements or 
substitutes for topsoil are to be used, 
proposed section 5(2) requires (a) a 
description of existing soils and other 
surface materials within the proposed 
permit area, and (b) a description of all 
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growth medium material including the 
locations of the materials and the results 
of the tests and analyses. 30 CFR 779.21 
of the Federal regulations requires (a) 
that an applicant provide adequate soil 
survey information of the permit area 
consisting of a map delineating different 
soils: soil identification: soil description; 
present and potential productivity of 
existing soils; and (b) where selected 
overburden materials are to be used as a 
supplement or substitute for topsoil, the 
results of analysis, trials, and tests 
required under 30 CFR 816.22. Proposed 
section 5(2) provides no requirement for 
soil survey information, a soils map or 
soil identification. The Director finds the 
lack of these specific requirements 
renders proposed section 5.2 less 
effective than the Federal regulations at 
30 CFR 779.21. 

Section 5(3). Section 5(3) replaces the 
requirements for vegetation information 
as specified by 405 KAR 8:030, section 
19. Proposed section 5(3) requires that a 
permit application contain a description 
of the existing vegetation within the 
proposed permit area, including the 
types of vegetation and the approximate 
percent of ground cover on areas to be 
disturbed. 30 CFR 779.19 of the Federal 
regulations allows the regulatory 
authority broad discretion in its 
requirements for vegetative information. 
The Director finds section 5(3) to be no 
less effective than the Federal regulation 
at 30 CFR 779.19. 

Section 5(4). Section 5(4) replaces the 
requirements for land-use information 
as specified by 405 KAR 8:030 section 
22. Proposed section 5(4) requires that a 
permit application contain a description 
of the current condition and uses of 
lands within and adjacent to the 
proposed permit area; the productivity 
and capability of the lands in the 
proposed permit area; the local 
government land use classification 
applicable to these lands; and the extent 
to which cities, towns, municipalities, or 
parts thereof, are located within the 
permit area; and a description of the 
mining related activities that have 
previously been conducted on the permit 
area, including if available, the type of 
mining method used, the coal seam or 
other mineral strata removed, the 
approximate dates of past mining, and 
the sues of the land preceding mining. 30 
CFR 779.22 of the Federal regulations 
requires specific land use information to 
be included in a permit application. In 
addition to the information required by 
section 5(4), the Federal rule also 
requires the inclusion of a map and 
supporting narrative of the uses of the 
land at the time of filing of the permit 
application, a narrative that provides an 


analysis of the land use capability of the 
land before any mining, and the 
productivity of the land before any 
mining. The Director finds proposed 
section 5(4) to be less effective than the 
Federal regulations at 30 CF’R 779.22. 

Section 5(5). Section 5(5) specifies that 
any additional environmental resource 
information required by the Cabinet 
shall be included in the permit 
application. The Federal regulations at 
30 CFR part 779 establish the minimum 
requirements for the Director’s approval 
of regulatory program provisions for the 
environmental resource information 
content of applications for surface 
mining activities. As discuss in findings 
related to section 5 above, several of the 
provisions of proposed 405 KAR 8:060 
5(5) do not require all of the resource 
information required by their Federal 
counterparts. While section 5(5) cannot, 
in itself, remedy the prior noted 
deficiencies, the Director finds that it is 
not inconsistent with the Federal 
regulations at 30 CFR part 779. 

E. Section 6 Maps, drawings and cross- 
sections 

Section 6 establishes the requirements 
for maps, drawings, and cross-sections 
to be included in the permit application. 
This section replaces the general 
requirements for maps and drawings 
contained in 405 KAR 8:030 section 23 
and the requirements for plans and 
maps for inclusion in a permit 
application found in section 24(3). The 
Federal regulations at 30 CFR 779.24 and 
779.25 list several items to be included 
on permit application maps, plans, and 
cross-sections that are not required by 
section 6. Section 779.24(c) requires that 
maps show the boundaries of all areas 
proposed to be affected over the 
estimated total life of the proposed 
surface mining activities, with a 
description of the size, sequence and 
timing of the mining of subareas for 
which it is anticipated that additional 
permits will be sought. Section 779.24(f) 
requires that maps show the location 
and boundaries of any proposed 
reference areas for determining the 
success of revegetation. Section 
779.25(a)(1) requires that maps show the 
location and elevation of test borings • 
and core sampling, and (a)(2) that maps 
show the locations and elevations of 
monitoring stations used to gather data 
on fish and wildlife and air quality, if 
that information is required for the 
preparation of the application. Because 
proposed section 6 contains no 
counterpart requiring the information 
specified by the Federal regulations 
mentioned above, the Director finds 
proposed section 6 to be less effective 
than these Federal regulations. 


F. Section 7 Mining and reclamation 
plan 

Section 7 sets forth the required 
content of the mining and reclamation 
plan. It replaces 405 KAR 8:030 sections 
24 through 38. However, section 7 does 
not contain provisions that are 
comparable to the following Federal 
regulations: 

• 30 CFR 780.12(b) that requires each 
application contain a compliance plan 
for each existing structure proposed to 
be modified or reconstructed for use in 
connection with or to facilitate the 
surface coal mining and reclamation 
operation; 

• 30 CFR 780.14 that requires each 
application contain specific maps and 
plans; 

• 30 CFR 780.15(b) that requires each 
application contain an air quality 
monitoring plan; 

• 30 CFR 780.16 that requires each 
application contain fish and wildlife 
information for the permit and adjacent 
area; and 

• 30 CFR 780.18(b)(5) (vi) & (vii) that 
requires the plan for revegetation to 
include measures to be used to 
determine the success of revegetation, 
and a soil testing plan for evaluation of 
the results of topsoil handling and 
reclamation procedures related to 
revegetation. 

• 30 CFR 780.31(b) that provides that 
the regulatory authority may require the 
applicant to protect historic or 
archeological properties listed on or 
eligible for listing on the National 
Register of Historic Places through 
appropriate mitigation and treatment 
measures. 

• 30 CFR 780.21 (a) (b) (c) (d) and (e) 
which require that all water quality 
analysis performed to meet the 
requirements of this section be 
conducted according to the methodology 
in the 15th edition of "Standard Methods 
for the Examination of Water and 
Wastewater", and that Baseline 
hydrologic information, Baseline 
Cumulative impact area information, 
modeling information if applicable, and 
alternative water-source information be 
included in the permit application. 

Because of all the noted deficiencies, 
the Director finds the proposed 
amendment to Section 7 to be less 
effective than the above listed Federal 
regulations. 

2. 405 KAR 20:090 Performance 
standards for special reclamation 
permits 

A. Section 1 Applicability 

Section 1 specifies that these 
regulations shall apply to all operations 
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conducted under special reclamation 
permits pursuant to 405 KAR 8:060 and 
that the requirements of 405 KAR 
chapters 16,18, and 20 shall not apply to 
these operations except as set forth in 
this regulation and in 405 KAR 8:060. 
There is no equivalent regulation in 
SMCRA or the Federal regulations. The 
Director finds proposed Section 1 to be 
not inconsistent with SMCRA and the 
Federal regulations. 

B. Section 2 Operations shall be 
conducted in accordance with the 
approved permit application and terms 
and conditions of the permit 

Section 2 provides that operations 
shall be conducted in accordance with 
the approved permit application and the 
terms and conditions of the permit. The 
Director finds proposed section 2 to be 
no less effective than the Federal 
regulations at 30 CFR 773.17(b). 

C. Section 3 Specific Performance 
Standards. 

Section 3(1]. Section 3(1) includes by 
reference the requirements of 405 KAR 
16:010, section 3 regarding the protection 
of underground mining. The provisions 
of the referenced section are 
substantively identical to the Federal 
provisions at 30 CFR 816.79. The 
Director finds proposed section 3(1) to 
be no less effective than the Federal 
regulations at 30 CFR 816.79. 

Section 3(2). Section 3(2) includes by 
reference the requirements of 405 KAR 
16:010, section 5 regarding slides. 
However, section 3(2) does not contain 
provisions comparable to the 
requirements of the Federal regulations 
at 30 CFR 816.99 which specify that an 
undisturbed natural barrier be provided 
beginning at the elevation of the lowest 
coal seam to be mined, and that at any 
time a slide occurs which may have a 
potential adverse affect on public 
property, health, safety, or the 
environment, the person who conducts 
the surface mining activities shall notify 
the regulatory authority and comply 
with remedial measures. The Director 
finds proposed section 3(2) to be less 
effective than the Federal regulations at 
30 CFR 816.99. 

Section 3(3). Section 3(3) includes by 
reference the requirements of 405 KAR 
16:010 section 6 regarding permanent 
abandonment of operations. The 
provisions of the referenced section are 
substantively identical to the Federal 
regulations at 30 CFR 816.132. The 
Director finds section 3(3) to be no less 
effective than the Federal regulations at 
30 CFR 816.132. 

Section 3(4). Section 3(4) includes by 
reference the requirements of 405 KAR 
16:010 section 7 regarding temporary 


cessation of operations. However, 
section 7 does not include requirements 
for the content of the notice of 
temporary cessation comparable to the 
requirements of the Federal regulations 
at 30 CFR 816.131. The Federal 
regulations require that each person 
who conducts surface coal mining, and 
who plans to temporarily cease mining 
and reclamation operations for more 
than 30 days or more, provide notice of 
that intent to the regulatory authority 
prior to beginning the cessation. The 
notice shall include a statement of the 
exact number of acres which will have 
been affected in the permit area prior to 
such temporary cessation, the extent 
and kind of reclamation of those areas 
that will have been accomplished, and 
identification of the backfilling, 
regrading, revegetation, environmental 
monitoring, and water treatment 
activities that will continue during the 
temporary cessation. The Director finds 
proposed Section 3(4) to be less effective 
than the Federal regulations at 30 CFR 
816.131. 

Section 3(5). Section 3(5) specifies that 
all reclamation operations shall be 
conducted as contemporaneously as 
practicable with coal extraction 
operations. SMCRA at section 515{b)(16) 
requires that reclamation efforts 
proceed as contemporaneously as 
practicable with coal mining operations 
except where a variance has been 
issued. The term "surface coal mining 
operations" as contained in SMCRA is a 
broad term used to cover more than just 
coal extraction operations. The term 
"surface coal mining operations" is 
defined at 30 CFR 700.5 to mean all 
activities conducted on the surface of 
the land in connection with a surface 
coal mine including, but not limited to, 
activities involving both excavation for 
the purpose of obtaining coal and the 
loading of coal for interstate commerce 
at or near the mine site. The term "coal 
extraction", as found in proposed 
section 3(5), implies a much more 
narrow scope of activities than that 
which is comprehended by the Federal 
definition of "surface coal mining 
operations." To be as effective as the 
cited Federal provisions, the Kentucky 
rule must provide for reclamation 
contemporaneous as practicable with 
surface coal mining operations. The 
Director finds proposed section 3(5) to 
be inconsistent with SMCRA and less 
effective than these Federal regulations. 

Section 3(6). Section 3(6) includes by 
reference the requirements of 405 KAR 
16:030 regarding signs and markers. The 
provisions of the referenced section are 
substantively identical to the provisions 
of the Federal regulations at 30 CFR 
816.11 and 30 CFR 816.66(a). The 


Director finds the amendment contained 
in section 3(6) to be no less effective 
than the Federal regulations at 30 CFR 
816.11 and 30 CFR 816.66(a). 

Section 3(7). Section 3(7) includes by 
reference the requirements of 405 KAR 
16:040 regarding drilled holes. The 
provisions of the section are 
substantively identical to the Federal 
regulations at 30 CFR 816.13, 816.14, and 
816.15, The Director finds section 3(7) to 
be no less effective than the Federal 
regulations at 30 CFR 816.13, 30 CFR 
816.14, and 30 CFR 816.15. 

Section 3(6). Section 3(8)(a) provides 
for the removal, storage, protection and 
redistribution of existing topsoil or other 
growth material in a manner approved 
by the cabinet The Federal regulations 
at 30 CFR 816.22(a) through 30 CFR 
816.22(d)(2) set forth specific 
performance standards for the handling 
of topsoil and other growth media. The 
Federal regulations contain no provision 
for discretionary approval of topsoil or 
other growth media handling practices 
by the regulatory authority. 

To be as effective as the Federal 
regulations the Kentucky regulations 
must include topsoil and subsoil 
requirements comparable to the 
requirements of 30 CFR 816.22. The 
Director finds proposed section 3(8)(a) 
to be less effective than the Federal 
regulations at 30 CFR 816.22. 

Section 3(8)(b) provides for the 
addition of nutrients and soil 
amendments to redistributed materials 
in amounts to be determined by soil 
tests and approved by the cabinet. The 
provisions of this section are 
substantively identical to the provisions 
of the Federal regulations at 30 CFR 
816.22(d)(4). The Director finds section 
3(8)(b) to be no less effective than the 
Federal regulations at 30 CFR 
816.22(d)(4). 

D. Section 4 Protection of the 
hydrologic balance 

Section 4(1). Section 4(1) provides that 
operations shall be conducted," in a 
manner approved by the cabinet", and 
in accordance with 405 KAR 8:030, 
sections 12-15. The cited sections 
contain only the general requirements 
for geologic and hydrologic information 
that are to be included in a permit 
application. None of the existing 
performance standards contained in the 
approved Kentucky program are 
referenced or provided for by this 
section. 

The Federal regulations at 30 CFR 
816.41(a) provide general performance 
standards for the protection of the 
hydrologic balance that are applicable 
to all surface mining and reclamation 







13162 


Federal Register / Vol. 55. No. 68 / Monday, April 9. 1990 / Proposed Rules 


operations. The Director finds proposed 
section 4(1) to be less effective than the 
Federal regulations at 30 CFR 816.41(a). 

Section 4(2). Section 4(2) provides that 
discharges of water from disturbed 
areas shall be made in compliance with 
405 KAR 16:070, section 1 (l)(g). To be as 
effective as the Federal regulations at 30 
CFR 816.42, the proposed Kentucky 
regulation must be modified to remove 
the inference at l(g)l that a surface mine 
may operate without having first 
obtained an NPDES permit. The Director 
finds proposed section 4(2) to be less 
effective than the Federal regulations at 
30 CFR 816.42. 

Section 4(3). Section 4(3) provides that 
appropriate sediment control measures 
approved by the cabinet shall be 
designed, constructed, and maintained 
to minimize erosion, etc. However, this 
section provides none of the required 
design specifics of the Federal 
regulations at 816.43, diversions; 816.46. 
siltation structures; 816.47, discharge 
structures; 816.49, impoundments; 816.56, 
postmining rehabilitation of 
sedimentation pounds, diversions, 
impoundments, and treatment facilities; 
816.57, hydrologic balance: stream buffer 
zones. The Director finds proposed 
section 4(3) to be less effective than the 
Federal regulations listed above. 

Section 4(4). Section 4(4) requires 
disposal of acid forming or toxic forming 
materials as the operation progresses, 
and specifies that disposal be done in a 
manner to prevent additional acid or 
toxic drainage. This regulation provides 
no guidance on how the disposal is to be 
accomplished or if the methods to be 
used require cabinet approval. The 
Federal regulations at 30 CFR 816.102(f) 
are specific in requiring that acid and 
toxic forming materials be adequately 
covered with nontoxic and 
noncombustible material or treated to 
control the impact on surface and 
ground water, to prevent sustained 
combustion and to minimize adverse 
effects on plant growth and the 
approved postmining land use. The 
Director finds proposed section 4(4) to 
be less effective than the Federal 
regulations at 30 CFR 816.102(f). 

Section 4(5). Section 4(5) provides for 
the transfer of ownership of exploratory 
or monitoring wells in compliance with 
405 KAR 16:060. The referenced 
regulation is substantively identical to 
the Federal regulations at 30 CFR 
816.41(g). The Director finds section 4(5) 
to be no less effective than the Federal 
regulations at 30 CFR 816.41(g). 

Section 4(6). Section 4(6) specifies that 
the permittee shall replace the water 
supply of an owner of interest in real 
property who obtains all or a part of his 
or her supply of water for domestic. 


agricultural, industrial, or other 
legitimate use from an underground or 
surface source, where the water supply 
has been adversely impacted by 
contamination, diminution, or 
interruption proximately resulting from 
the operations of the permittee. This 
subsection also specifies that the 
baseline hydrologic information 
required under 405 KAR 8:060, section 5 
and the monitoring information required 
under this regulation shall be used to 
determine the extent of the operation’s 
impact upon the ground and surface 
water. However, the referenced section 
5 of 405 KAR 8:060 contains no 
requirements for the collection of 
baseline hydrologic information nor 
does it clearly reference other 
applicable regulations that would 
require the collection of baseline 
hydrologic information for use in judging 
the severity or extent of the adverse 
effects of mining on an owner’s water 
supply. The Federal regulation at 30 CFR 
816.41(h) provide that the baseline 
hydrologic information required in 30 
CFR 780.21 and 30 CFR 780.22 shall be 
used to determine the extent of the 
impact of mining upon ground water and 
surface water. The Director finds 
proposed section 4(6) to be less effective 
than the Federal regulations at 30 CFR 
816.41(h). 

Section 4(7). Section 4(7) provides 
regulations for discharges into an 
underground mine by reference to 405 
KAR 16:060, section 9. Section 4(7) is 
substantively identical to the Federal 
regulations at 816.41(i). The Director 
finds section 4(7) to be no less effective 
than the Federal regulations at 30 CFR 
816.41(i). 

Section 4(8). Section 4(8) provides that 
any accumulated water to be removed 
from a pit bench or other disturbed area 
shall be pumped, siphoned, or otherwise 
conveyed in a controlled manner to a 
natural or constructed drainway as 
approved by the cabinet. There is no 
Federal counterpart for this regulation. 
The Director finds section 4(8) to be not 
inconsistent with the requirements of 
SMCRA and the Federal regulations and 
that it will not adversely impact other 
Kentucky program requirements. 

Section 4(9). Section 4(9) provides 
rules governing the use of temporary 
and permanent impoundments by 
reference to 405 KAR 16:100. However, 
the proposed rule does not apply the 1.5 
static safety factor and the 1.2 seismic 
safety factor requirements to temporary 
impoundments not meeting the criteria 
of MSHA, 30 CFR 77.216(a). The Federal 
regulations at 30 CFR 816.49(a)(3)(i) 
specify that these safety factors be 
applied to all impoundments meeting the 
MSHA criteria or, regardless of their 


size, are located where failure would be 
expected to cause loss of life or serious 
property damage. The Federal 
regulations at 30 CFR 816.49(a)(3)(ii) 
require that impoundments not meeting 
the MSHA size criteria, other than coal 
mine waste impounding structures, and 
located where failure would not be 
expected to cause loss of life or serious 
property damage shall have a static 
safety factor of 1.3 for a normal pool 
with steady state seepage conditions or 
meet established design standards that 
ensure comparable stability. The 
Director finds proposed section 4(9) to 
be less effective than the Federal 
regulations at 30 CFR 816.49(a)(3) (i) and 

(ii). 

Section 4(10). Section 4(10) provides 
regulations governing diversions by 
reference to existing 405 KAR 16:080. 
However, the referenced section 
requires that diversion ditches for 
perennial or intermittent streams shall 
be adequate to pass the peak discharge 
of a ten (10) year, twenty-four (24) hour 
storm event for temporary ditches and 
the one-hundred (100) year, twenty-four 
(24) hour event for permanent ditches. 
The Federal regulations at 816.43(b)(3) 
require that the design requirements for 
temporary or permanent diversions for 
perennial and intermittent streams be 
based on precipitation events of 10-year, 
6-hour duration for temporary 
diversions, and 100-year. 6-hour 
duration for permanent diversions. The 
Director finds proposed section 4(10) to 
be less effective than the Federal 
regulations at 30 CFR 816.43(b)(3). 

Section 4(11). Section 4(11) provides 
regulations governing surface and 
ground water monitoring by reference to 
the monitoring plan approved under 405 
KAR 8:060, and the requirements of 405 
KAR 16:110. Section 405 KAR 16:110 
addresses all of the requirements of the 
Federal regulations found at 30 CFR 
816.41 (c) & (d) directing how surface 
and ground water monitoring shall be 
conducted. The Director finds section 
4(11) to be no less effective than the 
Federal regulations at 30 CFR 816.41 (c) 
Md). 

E. Section 5 Operation shall meet the 
following requirements 

Section 5(1). Section 5(1) provides 
regulations governing the use of 
explosives by reference to 405 KAR 
16:120. Section 5(1) is substantively 
identical to the Federal regulations at 30 
CFR 816.61 through 30 CFR 816.68. The 
Director finds section 5(1) to be no less 
effective than the Federal regulations at 
816.61 through 816.68. 

Section 5(2). Section 5(2) provides 
regulations governing the disposal of 
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excess spoil by reference to 405 KAR 
16:130. Section 5(2) is substantively 
identical to the Federal regulations at 30 
CKR 816.71 through 30 CFR 816.74. The 
Director finds section 5(2) to be no less 
effective than the Federal regulations at 
816.71 through 816.74. 

Section 5(3). Section 5(3)(a) provides 
regulations governing the disposal of 
secondary waste outside the areas from 
which coal is being recovered by 
reference to existing 405 KAR 16:140. 
Section 5(3)(a) is substantively identical 
to the Federal regulations at 30 CFR 
816.81. The Director finds section 5(3)(a) 
to be no less effective than the Federal 
regulations at 30 CFR 816.81. 

Section 5(3)(b) provides regulations 
governing the disposal of secondary 
waste within the areas from which coal 
is being recovered. This section does not 
however, contain the following 
counterpart requirements to those of 30 
CFR 816.81. It does not require that the 
design of the disposal facility be 
certified by a qualified registered 
professional engineer experienced in the 
design of similar earth and waste 
structures. It does not require that coal 
mine waste be placed in a controlled 
manner to (1) minimize adverse affects 
of leachate and surface water runoff on 
surface and ground water quality and 
quantity; (2) ensure mass stability and 
prevent mass movement during and 
after construction; (3) ensure that the 
final disposal facility is suitable for 
reclamation and revegetation 
comparable with the natural 
surroundings and the approved 
postmining land use; (4) not create a 
public hazard; and (5) prevent 
combustion. The proposed regulation 
does not require that the disposal 
facility be designed to attain a long-term 
static safety factor of 1.5, nor that the 
foundation and abutments must be 
stable under all conditions of 
construction. The proposed regulation 
further does not require sufficient 
foundation investigations or address 
inspections or emergency procedures 
when an inspection discloses that a 
potential hazard exists. The Director 
finds proposed section 5(3)(b) to be less 
effective than the Federal regulations at 
30 CFR 816.81. 

Section 5(4). Section 5(4) provides 
regulations governing the disposal of 
wastes other than excess spoil or 
secondary waste be reference to 405 
KAR 16:150. Section 5(4) is substantively 
identical to the Federal regulations at 30 
CFR 816.89. The Director finds section 
5(41 to be no less effective than the 
Federal regulations at 30 CFR 816.89. 

Section 5(5). Section 5(5) provides 
regulations governing dams and 
impoundments constructed of secondary 


waste or intended to impound 
secondary waste by reference to 405 
KAR 16:160. However, the referenced 
regulations do not require, as do the 
Federal regulation at 30 CFR 816.84, that 
those structures meeting the criteria of 
30 CFR 77.216(a) and either constructed 
of coal mine waste or constructed with 
the intent of impounding coal mine 
waste have sufficient spillway and/or 
storage capacity to safely pass or 
control the runoff from the probable 
maximum precipitation of a 6-hour or 
greater event. The Director finds 
proposed section 5(5) to be less effective 
than the Federal regulations at 30 CFR 
816.84. 

Section 5(6). Section 5(6) provides 
regulations governing the protection of 
air resources by reference to 405 KAR 
16:170. 405 KAR 16:170 is substantively 
identical to the Federal regulations at 30 
CFR 816.95(a). The Director finds section 
5(6) to be no less effective than the 
federal regulations at 30 CFR 816.95(a). 

Section 5(7). Section 5(7) provides 
regulations governing the protection of 
fish, wildlife and related environmental 
values. Section 5(7) does not reference 
existing Kentucky regulations or contain 
performance standards comparable to 
the performance standards of the 
Federal regulation at 30 CFR 816.97. It 
merely states that the operations shall, 
to the extent possible using the best 
technology currently available, and to 
the satisfaction of the Cabinet, minimize 
disturbances and adverse impacts to 
fish, wildlife, and related environmental 
values and achieve enhancement of 
these resources where practicable. The 
Director finds proposed section 5(7) to 
be less effective than the Federal 
regulations at 30 CFR 816.97. 

Section 5(6). Section 5(8) provides 
regulations governing the protection of 
prime farmlands not previously 
disturbed or adversely impacted by 
previous disturbance by reference to the 
existing Kentucky approved program 
regulations at 405 KAR 20:040. Section 
5(8) is substantively identical to the 
Federal regulations at 30 CFR part 823. 
The Director finds proposed section 5(8) 
to be less effective than the Federal 
regulations at 30 CFR 823. 

Section 5(9). Section 5(9) provides 
regulations governing the design, 
construction, utilization and 
maintenance of roads. This section does 
not reference existing Kentucky 
standards or contain performance 
standards comparable to those provided 
by the Federal regulations at 30 CFR 
816.150 and 30 CFR 816.151. The Director 
finds proposed section 5(9) to be less 
effective than the Federal regulations at 
30 CFR 816.150 and 30 CFR 816.151. 


Section 5(10). Section 5(10) provides a 
new requirement to protect the stability 
of refuse banks being remined. There is 
no Federal counterpart to this 
regulation. The Director finds section 
5(10) to be not inconsistent with the 
requirements of SMCRA and the Federal 
regulations and that it will not adversely 
impact any of the other Kentucky 
program requirements. 

F. Section 6 Backfilling and grading 

Section 6 provides regulations 
governing backfilling and grading to be 
completed in accordance with the 
reclamation plan approved under 405 
KAR 8:060. section 7(4). However, 
neither proposed section 6 nor the 
referenced section 7(4) require either the 
submission of specific information 
called for by the Federal regulations at 
30 CFR 780.18(b)(3), or adherence to 
performance standards consistent with 
those found in the Federal regulations at 
30 CFR 816.106. The Director finds 
proposed section 6 to be less effective 
than the Federal regulations at 30 CFR 
780.18(b)(3) and 30 CFR 816.106. 

G. Section 7 Revegetation 

Section 7 provides regulations 
governing the revegetation of disturbed 
areas and the methods for measuring the 
success of revegetation. However, this 
section contains no performance 
standards comparable to the 
performance standards provided by the 
Federal regulations at 30 CFR 816.116, 
The Director finds proposed section 7 to 
be less effective than the Federal 
regulations at 30 CFR 810.116. 

IV. Summary and Disposition of 
Comments. 

Public Comments 

The public comment period and 
opportunity to request a public hearing 
announced in the May 20,1989, Federal 
Register ended on June 26,1989. No one 
requested an opportunity to present 
testimony at a public hearing, so the 
scheduled hearing was not held. The 
nature and disposition of comments 
received are summarized below. 

Agency Comments 

Comments were received from the 
three (3) agencies, the U.S. Soil 
Conservation Service (SCS), the 
Tennessee Valley Authority (TVA), and 
the U.S. Fish and Wildlife Service (FWS) 
regarding the content of the proposed 
amendment. 

The SCS expressed its agreement with 
the proposed regulations to allow the 
special permitting of abandoned mined 
lands for the purposes stated in the 
amendment. The Director agrees with 
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the commenter that Kentucky's goals are 
laudable but he believes the proposed 
regulations to be inconsistent with 
SMCRA and less effective than the 
Federal regulations and therefore not 
approvable. 

The TVA suggested that further 
clarification should be obtained on the 
interpretation of proposed section 6 of 
405 KAR 20:090. TVA believes this 
section to be unclear on whether 
highwalls created on the permit area are 
to be eliminated to the extent practical 
as stated in section 6(2) or if a 
landowner's wishes to the contrary 
might prevail as stated in 6(4)(a). The 
Director agrees that clarification of this 
section is needed and he has taken this 
into consideration in his decision to 
disapprove the proposed amendment. 

The FWS expressed a concern that 
the proposed regulations do not 
adequately clarify the type and 
geographic limits of operations that 
would qualify for special reclamation 
permits. The Director generally agrees 
that clarification of this section is 
needed and he has taken this into 
consideration in his decision to 
disapprove the proposed amendment. 

Public Comments 

The AMCA Coal Leasing, Inc., the 
Island Creek Corporation, and the 
Western Kentucky Coal Association all 
commented in support of the 
amendment and the flexibility they felt 
it would provide in regulating the 
remaining of previously mined lands. 
While the Director agrees generally with 
the commenters that some flexibility in 
remining regulation is often in order, he 
notes the degree of flexibility that can 
be allowed must not exceed that 
permitted by SMCRA or its 
implementing regulations. 

The Kentucky Resources Council 
(KRC) commented that the current 
proposed amendment differs little from 
Kentucky's previous proposal that was 
withdrawn on Feb. 28,1989. and that the 
deficiencies that were apparent in the 
previous proposal are still apparent in 
the current proposal. KRC listed 22 
specific deficiencies in proposed 405 
KAR 8:060 and an additional 12 
deficiencies in proposed 405 KAR 20:090. 
In summation. KRC stated that the 
proposed regulations imporperly abridge 
informational and pre-mine planning 
requirements and unlawfully deletes 
applicable performance standards. The 
Director generally agrees with the 
commenter and has taken these 
concerns into account in his decision to 
disapprove the proposed amendment. 


V. Director's Decision 

While individual sections of the 
proposed amendment submitted by 
Kentucky on April 24,1989 may have 
been found by the Director to be either 
not inconsistent with or no less effective 
than the Federal regulations, these 
sections do not stand alone. The 
amendment proposed by Kentucky 
operates as a whole to establish special 
permitting requirements and 
performance standards for operations 
that affect previously disturbed areas. 
The Director is therefore, on the basis of 
all of the above findings, disapproving 
the Kentucky amendment in its entirety. 

Effect of Director’s Decision. 

Section 503 of SMCRA provides that a 
State may not exercise jurisdiction 
under SMCRA unless the State program 
is approved by the Secretary. Similarly, 
30 CFR 732.17(a) requires that any 
alteration of an approved State program 
be submitted to OSM for review as a 
program amendment. Thus, any changes 
to a State program are not enforceable 
until approved by OSM. The Federal 
regulations at 30 CFR 732.17(g) prohibit 
unilateral changes to approved 
programs. In the oversight of the 
Kentucky program, the Director will 
recognize only the approved program, 
together with any consistent 
implementing policies, directives and 
other materials, and will require the 
enforcement by Kentucky of such 
provisions. 

Dated: March 28.1990. 

Carl C. Close, 

Assistant Director, Eastern Field Operations. 
(FR Doc. 90-8094 Filed 4-G-90; 8:45 am| 

BILLING CODE 43IO-OS-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 716 

IOPTS-50574A; FRL-3737-2] 

Certain Chemical Substances; 
Proposed Addition to Health and 
Safety Data Reporting Rule; 
Correction 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed rule: correction. 

SUMMARY: This document corrects a 
proposed rule published in the Federal 
Register of February 21.1990 (55 FR 
6012). For the substance commonly 
identified as HCFC-124. the Toxic 
Substances Control Act (TSCA) 
chemical substance inventory name. 


trivial name, and CAS number were 
incorrectly listed. 

FOR FURTHER INFORMATION CONTACT: 

Michael M. Stahl. Director. 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances. - 
Environmental Protection Agency, Rm. 
E-545, 401 M St., SW., Washington, DC 
20460, Telephone: (202) 554-1404, TDD: 
(202) 554-0551. 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of February 21,1990 (55 
FR 6012), EPA issued a proposed 
Significant New Use Rule (40 CFR part 
721) and Health and Safety Data 
Reporting Rule (8(d) Model Rule. 40 CFR 
part 716) on certain hydrogen containing 
chlorofluorocarbons (HCFCs) 
considered potential chlorofluorocarbon 
(CFC) substitutes. One of the substances 
proposed for addition to the 8(d) Model 
Rule, an HCFC commonly known as 
HCFC-124. was inadvertently 
incorrectly identified at two locations. In 
the preamble on page 6013, in the table 
entitled “Substances Proposed for 
Addition to the 8(d) Model Rule,*’ the 
third entry, incorrectly identified as CAS 
Number 354-25-6, Trivial/Common 
chemical name 1-chloro-l,1,2,2- 
tetrafluoroethane (HCFC-124), and 
TSCA chemical substance inventory 
name ethane, 1-chloro-l,1,2,2- 
tetrafluoro-, should be deleted, 
corrected, and moved to the seventh 
entry as CAS Number 2873-89-0, 
Trivial/Common name 2-chloro-l,1,1,2- 
tetrafluoroethane (HCFC-124), and 
TSCA chemical substance inventory 
name ethane, 2-chloro-l,l,l,2- 
tetrafluoro-. Additionally, in the codified 
text on page 6015, in the table, the third 
entry, incorrectly identified as CAS 
Number 354-25-6, with the substance 
name ethane, 1-chloro-l ,1,2,2- 
tetrafluoro-, should be deleted, 
Corrected, and moved to the seventh 
entry as CAS Number 2873-89-0, with 
the substance name ethane, 2-chloro- 
1.1,1.2-tetrafluoro-. 

EPA became aware of the 
misidentification of HCFC-124 in the 
proposed rule on March 20.1990, when 
an industry member called to indicate 
that, although he understood that 
HCFC-124 was proposed for addition to 
the 8(d) Model Rule, the name and CAS 
number of HCFC-124a were listed in the 
proposal. EPA believes that members of 
the regulated community that deal with 
CFC substitutes plainly understand that 
EPA is interested in obtaining 
information on HCFC-124, as it is 
considered a potential CFC substitute; 
HCFC-124a is not currently considered 
a potential CFC substitute. Thus. EPA 
believes that the inadvertent listing did 
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not preclude notice of HCFC-124‘s 
proposed addition to the 8(d) Model 
Rule and the opportunity for comment. 

Dated: March 28, 1990. 

Joseph J. Merenda, 

A ding Director. Office of Toxic Substances. 
|FR Doc. 90-8030 Filed 4-6-90: 8:45 a.m.| 
BILLING CODE 6560-50-0 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 575 
[Docket No. 25; Notice 611 
RIN 2127-AA52 

Consumer Information Regulations; 
Uniform Tire Quality Grading 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
action: Termination of rulemaking. 

summary: This notice terminates the 
rulemaking action begun by NHTSA in a 
Notice of Proposed Rulemaking (NPRM) 
to require the use of a standardized 
statistical procedure for assigning 
performance grades for tire lines on the 
basis of tire treadwear and traction test 
results for those tire lines. The agency 
has determined that implementation of 
this procedure would not have resulted 
in the assigning of more representative 
grades and might have resulted in less 
reliable grades. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Nelson Gordy, Office of Market 
Incentives, National Highway Traffic 
Safety Administration, 400 Seventh 
Street. SW., Washington, DC 20590 (202) 
366-4797. 

SUPPLEMENTARY INFORMATION: 
Background 

Section 203 of the National Traffic and 
Motor Vehicle Safety Act (“Vehicle 
Safety Act”, 15 USC 1423) requires the 
development of a uniform quality 
grading system for tires “(i)n order to 
assist the consumer to make an 
informed choice in the purchase of 
motor vehicle tires." In response, the 
National Highway Traffic Safety 
Administration (NHTSA) issued the 
Uniform Tire Quality Grading Standards 
(UTQGS) (49 CFR 575.104). which 
require that manufacturers and brand 
name owners of passenger car tires 
provide consumers with information 
about the relative performance of a tire 
in terms of treadwear, traction, and 
temperature resistance. Only grading 
procedures for treadwear and traction 
are relevant to this notice. 


Treadwear grades are determined in 
accordance with a formula in the 
regulation under which tread depth 
measurements are made after a tire has 
been run on a test course and then are 
translated into a projected mileage 
figure for that individual tire. This figure 
is then converted to a percentage of the 
nominal 30,000 mile treadwear value for 
the test course to provide a UTQGS 
grade for the tested tire. (49 CFR 
575.104(e)(2)). 

With respect to the computation of 
traction grades, the regulation requires 
that a series of traction coefficient 
measurements be obtained from 
repeatedly running a tire over wet 
asphalt and concrete surfaces. Formulas 
are used to translate the measurements 
into adjusted traction coefficients for the 
tire on both concrete and asphalt (49 
CFR 575.104(f)(2)). The adjusted traction 
coefficients are then compared to 
specified criteria to determine the grade 
level for which the tire qualifies (49 CFR 
575.104(d)(2)(ii)). The assignment of 
treadwear and traction grades for tire 
lines is left to the manufacturers’ 
discretion. 

On February 2,1981, NHTSA issued a 
notice of proposed rulemaking (NPRM) 
proposing to require the use of a 
statistical procedure for the purpose of 
standardizing the assigning of treadwear 
and traction grades based on the test 
results. (46 FR 10429) The proposed 
statistical procedure was equivalent to 
that used in the Department of Defense’s 
Military Standard 414, which the 
Department of Defense uses to 
determine batch compliance to a 
detailed set of specifications. 

When it issued the proposal, the 
agency tentatively concluded that such 
a standardized procedure for grade 
assignments would result in providing 
consumers with more useful information 
by increasing the grading assignment’s 
uniformity among manufacturers and by 
“avoiding significant undergrading.’' The 
notice further explained that to make 
the UTQGS grades useful to consumers, 
it would be necessary to “assure that 
tire grades are truly representative of 
the overall performance of a particular 
tire line or size.” That notice explained 
that this task is difficult given the 
inherent variations in performance 
among tires of the same design. 

The NPRM also proposed expanding 
the numerical increments from 10 unit 
intervals to 20 unit intervals to denote 
treadwear grades. This second proposal 
in contained in a pending NPRM issued 
on January 19.1989. (54 FR 2167) 

Comments 

Twelve tire manufacturers and the 
Rubber Manufacturers Association 


(RMA) submitted comments on the 1981 
NPRM. All the commenters objected to 
the proposed statistical procedure for 
treadwear and traction grade 
assignment. Most commenters claimed 
that the proposal would not result in 
more reliable information for the 
consumer but would significantly 
increase costs. In terms of benefits, 
Goodyear stated that the test sample 
would not be representative of the entire 
tire line since the treadwear and 
traction values are not repeatable. Other 
commenters agreed, stating that while a 
standardized grade assignment 
procedure is theoretically sound, it 
would be infeasible and unworkable in 
practice for tire lines given the 
variability of UTQG testing and non- 
uniform nature of tires. As for costs, 
RMA argued that the proposal would 
result in additional costs for testing and 
in regrading current tire lines (e.g., mold 
rework, new labels, point-of-sale 
materials, and other administrative 
costs.) In addition, they believed that 
costs would result from the increased 
likelihood of noncompliance and in 
reduced consumer confidence in the 
grades. 

Agency Determination 

After reviewing the comments and 
conducting additional research, NHTSA 
has decided to terminate this rulemaking 
and not require tire manufacturers to 
apply a uniform grade assignment 
procedure. The agency agrees with the 
commenters that the benefits, if any, 
that might be obtained from adopting 
the procedure would be outweighed by 
the significant costs that would result. 

NHTSA measures the benefits of 
modifying the UTQGS grading 
procedures by ascertaining whether the 
modification would result in a more 
“representative’’ treadwear grade for a 
tire line or size. A “representative” 
treadwear grade would be one that is 
appropriate for all tires in a given tire 
line. A proposal that would decrease the 
representativeness of the tire grades 
would provide misleading information to 
consumers and thus would be 
counterproductive. 

The agency has determined that the 
adoption of the proposed standardized 
method of grade assignment would have 
resulted in questionable, and possibly 
incorrect, tire grades. The agency notes 
that establishing a uniform grade 
assignment procedure remains 
theoretically sound. However, in 
practice, such a procedure appears to be 
unworkable given the non-uniform 
nature of tires. 

One problem is the large degree of 
variability inherent with tires and tire 
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grading. For instance. Goodyear stated 
that identical tires from the same 
production lot had significantly different 
treadwear grades. The agency’s own 
statistical analysis confirms this 
comment “Statistical Analysis of Tire 
Treadwear Data,” Transportation 
Systems Center (TSC). DOT-HS-806- 
743. Accordingly, the agency has 
determined that the proposed 
procedures would result in a Large 
percent of the tires having 
unsupportable grades. 

Another problem relates directly to 
the proposed method of grade 
assignment, the Military Standard 414. 
While this procedure is typically used to 
determine whether a given batch of a 
product satisfies a minimum level of 
compliance to a precise specification; 
i.e.. whether it should be accepted or 
rejected, this proposal would have 
applied this procedure to assign grades. 
To compound the problem, because 
there is much variability in performance 
among tires, each tire would have had to 
be graded in relation to an established 
grade for a specific batch of tires. Given 
the millions of tires produced, such a 
grading system would have been 
unworkable. 

Uniroyal suggested an alternative 
method of grade assignment based on a 
regression analysis developed from its 
test data. However, the above 
mentioned TSC study determined that 
this suggested method would also result 
in under-representative tire grades. 

NlfTSA further notes that although 
there was a problem in 1981 with 
“undergrading;” i.e.. arbitrarily assigning 
a low treadwear grade to ensure 
compliance, this is no longer a 
significant problem. For instance, in 
1981, one manufacturer assigned a 
treadwear grade of 140 for ail its tires 
regardless of treadwear performance, 
even though NHTSA’s testing indicated 
that the grades for these tires should 
have ranged from 200 to 410. However, 
that manufacturer now assigns 
treadwear grades ranging from 100 to 
330 for its current tire lines. More 
generally, the agency’s review of all 
current passenger car treadwear grades 
indicates that the assigned grades are 
now more widely distributed, 
apparently related to actual treadlife. 
Accordingly, significant undergrading, 
an important motivation for the initial 
proposal, is no longer a significant 
problem. 

A recurring problem with the uniform 
grade assignment proposal is that the 
testing of tires under that proposed 
approach would yield results indicating 
that approximately 50 percent of the 
tires previously tested and graded under 
the proposal weic improperly graded 


and in noncompliance. This problem 
would result from the combined effect of 
the non-uniform nature of tires, the 
variability of UTQG testing and the 
proposal to use statistical tolerances to 
tie the assigned grades more closely to 
the test results. This significant rate of 
noncompliance indicates that the 
reliability of a large number of tire 
grades would be questionable. As a 
result, tire manufacturers would have to 
continually re-test tires in an effort to 
ensure that the grades remain within the 
specified statistical tolerances for 
compliance. 

Along with the lack of benefits 
expected from the proposal, the agency 
notes that the proposal would have 
resulted in significant costs to the 
manufacturers and the public. To ensure 
that a tire sample represented the entire 
tire line, a manufacturer would have 
been required to test a tire in relation to 
the batch and plant in which it was 
produced. Given that tire production 
approaches 150.000.000 tires annually 
with scores of tire lines, batch related 
compliance testing would become very 
costly. 

Accordingly, since NHTSA has 
determined that adoption of the 
proposal to require a uniform grade 
assignment procedure would not have 
resulted in more representative 
treadwear or traction grades but would 
have raised costs, the agency has 
decided to terminate this rulemaking. 

List of Subjects in 49 CFR Part 575 

Labeling, Motor vehicle safety. Motor 
vehicles, Reporting requirements. 

Rubber and rubber products, Tires. 

Authority: 15 U.S.C. 1392.1401.1407.1410a. 
1421.1423. delegation of authority at 49 CFR 
1.50. 

Issued on April 3,1990. 

Barry Fclrice, 

Associate Administrator for Rulemaking. 

[FR Doc. 90-8066 Filed 4-6-90; 8:45 ami 

BILLING CODE 4910-59-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 80 
RIN 1018-AB15 

Program Requirements, Federal Aid in 
Sport Fish and Federal Aid in Wildlife 
Restoration Acts 

agency: Fish and Wildlife Service, 
Interior. 

action: Proposed rule. 

summary: It is proposed to revise the 
requirements for participation in the 


grant-in-aid programs authorized by the 
Federal Aid in Wildlife Restoration Act 
and the Federal Aid in Sport Fish 
Restoration Act. The revisions are 
intended to conform this Part to the 
Uniform Administrative Requirements 
for Grants and Cooperative Agreements 
to State and Local Governments. In 
addition, it is proposed to expand the 
current rules to clarify requirements 
related to eligible uses of grant funds, 
standards for projects, and other 
requirements previously stated as 
policies in the Federal Aid Manual. The 
Part is reorganized into Subparts so as 
to group related sections. 
dates: Comments must be submitted on 
or before July 8.1990. 

ADDRESSES: Comments may be mailed 
to Director, U.S. Fish and Wildlife 
Service. MS 322 Arlington Square. 
Washington. DC 20240. 

FOR FURTHER INFORMATION CONTACT: 

Columbus Brown, Chief, Division of 
Federal Aid (703) 358-2156. 

SUPPLEMENTARY INFORMATION: 

Background 

On March 11,1988, Uniform 
Administrative Requirements for Grants 
to State and Local Governments were 
published as a “Common Rule” in the 
Federal Register (53 FR 8034). These 
provisions are generally applicable to all 
Federal programs of financial assistance 
to State and local governments, effective 
October 1,1988. The common rule, os 
published by the Department of the 
Interior in 43 CFR part 12. rescinds any 
inconsistent regulations of the 
Department. 

In addition, the U.S. Fish and Wildlife 
Service has conducted a complete 
review of existing grant-in-aid 
regulations in 50 CFR part 80 and the 
standards and policies contained in the 
Federal Aid Manual. The intent of this 
review was to determine if the codified 
regulations provided the program 
grantees with current, clear and 
complete program requirements. As a 
result of the review, it was determined 
that some program requirements were 
stated as policies in the Federal Aid 
Manual and had not been subjected to 
the rulemaking process. Other existing 
requirements were determined to be out¬ 
dated or not specific to current 
conditions. 

Proposed Actions 

Administrative requirements which 
duplicate or are inconsistent with the 
Common Rule (43 CFR part 12) are 
deleted. In some cases, program specific 
determinations were added to clarify the 
application of certain administrative 
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requirements to the Federal Aid m Sport 
Fish and Federal Aid in Wildlife 
Restoration programs. Therefore, some 
administrative requirements are 
proposed as additions to the current 
rules when considered necessary to 
meet program specific needs. 

Summary of Significant Proposed 
Revisions 

Eligible participants 

A paragraph, 80.20(c). is added to 
allow State agencies, other than the fish 
and wildlife agency, to submit proposals 
on behalf of the State. In some States* 
separate agencies have responsibility 
for freshwater and marine sport fish 
management. Though the agency with 
freshwater management responsibility is 
the eligible grantee under provisions of 
the Acts* this paragraph authorizes the 
marine agency to submit proposals 
under conditions established by the 
grantee agency. 

Notice of desire to participate 

The requirement for notification of 
desire to participate in the Federal Aid 
in Fish Restoration program was 
rescinded by the amendments made by 
Public Law 98-369. The section is 
revised to clarify that the requirement is 
for the Federal Aid in Wildlife 
Restoration program only. 

AIlocation of funds between marine and 
freshwater fishery projects 

Section 80.26 is revised to incorporate 
an amendment to the Federal Aid in 
Sport Fish Restoration Act by Public 
Law 100-408. This amendment revised 
the requirement for coastal States to 
allocate funds between marine and 
freshwater fisheries projects. Prior to the 
amendment, only a portion of the funds 
made available to coastal States was 
subject to the allocation between marine 
and freshwater projects. As amended all 
apportioned funds are subject to the 
allocation by coastal States. 

Eligible activities 

The description of project activities 
which are eligible or ineligible for 
funding under each of the grant 
programs is expanded by incorporating 
material currently contained in the 
Federal Aid Manual. No significant 
changes are proposed, except to clarify 
that the aquatic education activity 
conducted under the Federal Aid in 
Sport Restoration program is a separate 
program purpose. 

Proposals for funding 

The States have the option of 
requesting grant funding by submitting 
proposals based on detailed project 
plans or proposals based on a 


comprehensive fish and wildlife 
management plan. Section 80.40 is 
revised to provide the basic 
requirements for both types of 
proposals. A basic change is that each 
project must be for a specific unit of 
work with a defined objective to be 
accomplished within a specific period of 
time. 

Standards for projects and plans 

If a State elects to implement projects 
under a fish and wildlife planning 
option, the State must have a plan 
management system. Section 80.41 was 
added to provide the minimum 
standards for a plan management 
system. 

Developments 

A new section, 80.54, is added to 
codify in program rules existing policies 
contained in the Federal Aid Manual 
related to structures, facilities, or other 
developments acquired or constructed 
under the Federal Aid programs. 
Incorporated into this section are the 
requirements for construction, 
identification, and control of facilities 
and assets. A new provision is added 
related to those facilities which are 
operated by third parties. 

This new provision requires States to 
execute an agreement with the third 
party to protect the facilities or other 
assets, including revenues from fees 
charged for the use of the facilities* 

Hunter and Aquatic Education Projects 

A paragraph, 80.56(a), is added to 
codify the policy contained in the 
Federal Air Manual regarding the 
requirement for minimum of 10 hours of 
instruction in the basic hunter education 
course. 

Program Income 

The Uniform Administrative 
Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments revised some 
provisions on program income. One of 
these revisions was to clarify that 
program income is limited to income 
earned during the grant period 
(underlining added), unless Federal 
agency program regulations provided 
otherwise. Therefore, a paragraph. 
80.57(c) is added to specify those 
sources of income which would be 
subject to Federal requirements, 
regardless of whether the income was 
earned during or after the close of a 
Federal Aid project. This is not intended 
to limit the authority and responsibility 
of the State to control revenues from 
user fees or other sources resulting from 
Federal Aid projects. 


Publications 

A new section. 80.56, is added to 
require Federal Aid program 
identification on publications produced 
with program funds. 

The following table shows the 
relationship between the former part 80 
and the proposed revision to part 80. 


Former 

section 

Former title 

New 

section 

80.1. 

Definitions. 

80.11 

80.20 

80.2... 

Eligibility ... 



80.3. 

Assent legislation .. 

8021 

80.4. 

Diversion of license fees... 

80.24 

80.5 . 

Eligible undertakings. 

80.30 and 

806. 

Prohibited activities 

80.31 

80.32 

80. T3 

80.7. . 

Appeals . .... 

80.8. . 

Availability of funds. 

80 T2 

80.9_ 

Notice of desire to 

80.23 

80.10. 

participate. 

Hunting and fishing 

80 24 

80.11 . 

license certification. 
Submission of proposals... 

80 40 

80.12. 

Cost sharing .... 

80.51 

80.13. 

Substantiality in 

80.41 

80 14. 

character and design. 
Application of Federal 

80 32 and 


aid funds. 

80.53 

80 15. 

Allowable costs.............. 

80.25 and 
80.52 



80.16. 

Federal aid payments. 

Deleted 

80.17. 

Mantenance . 

80 52 and 

80.18 .. 

Responsibilities. 

80.53 

80 50 

80.19. 

Records.... 

Deleted 

80.54 

80 20 . 

Land control... 

80 21. 

Assurances. 

Deleted 

Deleted- 

80.22. 

Audits.... 

80.23. 

Allocation of funds 

80.26 

80.24. 

between marine and 
freshwater fishery 
projects. 

Recreational boating 

80.27 

80.25. 

access facilities. 
Multiyear financing under 

80.55 

80.26.... 

the Federal Aid in 

Sport Fish Restoration 
program. 

Symbols ..... 

80 60 




Economic Effects 

A. Effects on the Economy/Cost or Price 
Effects 

The proposed revision to the rule will 
have no economic/cost or price effects. 
The rule establishes requirements for 
participation in the benefits (funding) 
provided under the authorizing Acts. No 
changes in funding levels or the 
allocation of funds to grantees are 
implied. 

Recordkeeping requirements will not 
be added as a result of the proposed 
revisions. It is not anticipated that the 
rule will require any increase in 
personnel requirements at either the 
grantor or grantee level. 

B. This rule wifi have no effect on 
competition, investment, productivity, 
innovation, or the ability of United 
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States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

Certification of Effects on Small Entities 

In accordance with the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.), I 
certify that the rules described above 
will not have a significant economic 
effect on a substantial number of small 
entities. 

Regulatory Impact Analysis 

In accordance with Executive Order 
12291,1 have determined that the rules 
described above are not major. 

Information Collection Requirements 

The proposed revisions to the rule 
does not impose any additional 
recordkeeping requirements. Existing 
recordkeeping requirements have been 
previously approved by the Office of 
Management and Budget (OMB 
Approval Number 1018-0007). 

Environmental Effects 

The rule described above does not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment under the National 
Environmental Policy Act of 1969. 

Author 

The principal author of this proposed 
rule is Robert N. Bartel, Division of 
Federal Aid, U.S. Fish and Wildlife 
Service. Washington, DC. 

List of Subjects in 50 CFR Part 80 

Fish grant programs, Natural 
Resources. Grant administration. 
Wildlife. 

For the reasons set out in the 
preamble, title 50, part 80 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 

PART 80 —PROGRAM 
REQUIREMENTS, FEDERAL AID IN 
FISH AND FEDERAL AID IN WILDLIFE 
RESTORATION ACTS 

Subpart A—General 

Ser~ 

80.10 Purpose and scope. 

80.11 Definitions. 

80.12 Availability of apportioned funds. 

80.13 Appeals. 

80.14 Information collection. 

Subpart B—Conditions for Participation 

80.20 Eligible participants. 

80.21 Assent legislation, 

80.22 Diversion of license fees. 

80.23 Notice of desire to participate. 

80.24 Hunting and fishing license 
certification. 

80.25 Overhead or indirect costs. 

80.26 Allocation of funds between marine 
and freshwater fishery projects. 


80.27 Recreational boating access facilities. 

80.28 Expansion of existing programs. 

Subpart C—Eligible Activities 

80.30 Eligible project purposes—Wildlife 
Restoration program. 

80.31 Eligible project purposes—Sport Fish 
Restoration program. 

80.32 Ineligible activities and limitations. 

Subpart D—Application for Federal aid 

80.40 Proposals for funding. 

80.41 Standards for projects and plans. 

Subpart E—Conditions on Acceptance/Use 
of Funds 

80.50 Responsibilities—general. 

80.51 Cost sharing. 

80.52 Allowable costs. 

80.53 Real property. 

80.54 Developments. 

80.55 Multiyear financing under the Sport 
Fish Restoration program. 

80.56 Hunter and aquatic education 
projects. 

80.57 Program income. 

80.58 Publications. 

Subpart F—Miscellaneous Provisions 

80.60 Symbols. 

Authority: 16 U.S.C. 669i: 16 U.S.C. 777i and 
18 U.S.C. 701. 

Subpart A— General 

§ 80.10 Purpose and scope. 

This part establishes the rules and 
regulations related to the execution of 
the grant-in-aid programs authorized by 
the Federal Aid in Wildlife Restoration 
Act, as amended. (16 U.S.C. 669-669i) 
and the Federal Aid in Sport Fish 
Restoration Act, as amended, (16 U.S.C. 
777-777k). 

§80.11 Definitions. 

As used in this part, terms shall have 
the following meaning. 

(a) Federal Aid Acts or the Acts. The 
Federal Aid in Wildlife and Federal Aid 
in Sport Fish Restoration Acts, as cited 
above. 

(b) State. Any State of the United 
States; the territorial areas of Guam, the 
Virgin Islands, and American Samoa; 
the Commonwealth of Puerto Rico, the 
District of Columbia, and the 
Commonwealth of the Northern Mariana 
Islands. 

(c) State fish and wildlife agency. The 
agency or official of a State designated 
under State law or regulation to carry 
out the laws of the State in relation to 
the management of fish and wildlife 
resources of the State. Such an agency 
or official which is also designated to 
exercise collateral responsibilities, e.g. 
State Department of Natural Resources, 
shall be considered the State fish and 
wildlife agency only when exercising 
the responsibilities specific to the 
management of the fish and wildlife 
resources of the State. 


(d) Project. A discrete unit of work 
organized to accomplish an eligible 
purpose. 

(e) Grant. An award of funds by the 
execution of a Grant Agreement 
between the U.S. Fish and Wildlife 
Service and an eligible State fish and 
wildlife agency. The grant may be for 
one or more projects covered by a single 
Application for Federal Assistance. 

(f) Federal Aid Program(s). The grant- 
in-aid program or programs authorized 
by the Acts. 

(g) Sport fish. Aquatic, gill breathing, 
vertebrate animals, bearing paired fins, 
and having material value for sport or 
recreation. 

§ 80.12 Availability of apportioned funds. 

The Secretary apportions funds to the 
States in accordance with the provisions 
of the Acts. Funds apportioned are 
available to a State for obligation or 
expenditure during the fiscal year for 
which they are apportioned and until the 
close of the succeeding fiscal year. An 
obligation of apportioned funds occurs 
when a project agreement is signed by 
the Regional Director. 

§80.13 Appeals. 

The State may appeal to the Director 
disagreements with decisions by the 
Regional Director pertaining to the 
Federal Aid programs. Appeals should 
be submitted as soon as possible, but 
not later than 90 days after the date of 
the decision. The Director will make a 
determination w r ithin 60 days after 
receipt of the appeal. The determination 
by the Director is final. 

§ 80.14 Information collection. 

The recordkeeping requirements of 
§ 80.24 have been previously approved 
by the Office of Management and 
Budget under OMB Approval Number 
1018-0007. The Federal Aid Acts require 
each State to submit annually a 
certification of the numbers of paid 
hunting and paid fishing license holders 
in the State. Public reporting burden for 
this form is estimated to average one 
hour per response, including the time for 
reviewing instructions, gathering the 
data, and completing the form. Direct 
comments regarding the burden estimate 
or any other aspects of this form to the 
Service Information Collection 
Clearance Officer, U.S. Fish and 
Wildlife Service, 224 ARLSQ. 
Washington. DC 20240; and the Office of 
Management and Budget, Paperwork 
Reduction Project. (1018-0007). 
Washington. DC 20503. Other 
information collections contained in this 
Part are those necessary to fulfill the 
requirements of 43 CFR part 12. 
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Subpart B —Conditions for 
participation 

§ 80.20 Eligible participants. 

Participation in the Federal Aid 
programs is limited to State fish and 
wildlife agencies as follows: 

(a) Federal Aid in Sport Fish 
Restoration. Each of the 50 States, the 
Commonwealth of Puerto Rico, the 
District of Columbia, the 
Commonwealth of the Northern Mariana 
Islands, Guam, the Virgin Islands, and 
American Samoa. 

(bj Federal Aid in Wildlife 
Restoration. Each of the 50 States, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, Guam, the Virgin Islands, and 
American Samoa; except that the 
benefits afforded by section 4(b) of the 
Act related to hunter education projects 
are not available to the Commonwealth 
of Puerto Rico. 

(cj The State fish and wildlife agency 
may authorize other State agencies that 
have fish and/or wildlife management 
responsibilities under State law to 
submit proposals for funding in behalf of 
the State under such conditions as 
determined by the fish and wildlife 
agency. A copy of the conditions will be 
submitted to the Regional Director. 

§ 80.21 Assent legislation. 

A State may participate in the Federal 
Aid programs only after it has assented 
to the provisions of the Act(s) and 
passed laws for the conservation of fish 
and wildlife resources, including a 
prohibition against the diversion of 
license fees paid by hunters and sport 
fishermen to purposes other than 
administration of the fish and wildlife 
agency. Subsequent legislation which 
may amend these laws is subject to 
review by the Secretary. If the 
legislation is found contrary to the 
assent provisions, the State shall 
become ineligible. 

§ 80.22 Diversion of license fees. 

Revenues from license fees paid by 
hunters and fishermen shall not be 
diverted to purposes other than 
administration of the State fish and 
wildlife agency. 

(a) Revenues from license fees paid by 
hunters and fishermen are any revenues 
the State receives from the sale of 
licenses issued by the State conveying 
to a person the privilege to pursue or 
take wildlife or fish. For the purpose of 
this rule, revenue with respect to license 
sales by vendors, is considered to be the 
net income to the State after deducting 
reasonable vendor fees or similar 
amount retained by sales agents. 


License revenues include income from 
the following sources. 

(1) General or special licenses, 
permits, stamps, tags, access and 
recreation fees or other special charges 
imposed by the State to hunt or fish for 
sport or recreation. 

(2) Sale, lease, rental or other granting 
of rights of real or persona! property 
acquired with license revenues. Real 
property includes, but is not limited to, 
lands, buildings, minerals, energy 
resources, timber, grazing, and animal 
products. Personal property includes, 
but is not limited to, equipment, 
vehicles, machine tools, and annual 
crops. 

(3) Interest, dividends, or other 
income earned on license revenues. 

(4) Federal Aid project 
reimbursements to the States to the 
extent that license revenues originally 
funded the project for which the 
reimbursement is being made. 

(b) For purposes of this rule, 
administration of the State fish and 
wildlife agency includes only those 
functions required to manage the fish 
and wildlife-oriented resources of the 
State for which the agency has authority 
under State law. 

(c) A diversion of license fee revenues 
occurs when any portion of license 
revenues is used for any purpose other 
than the administration of the Slate fish 
and wildlife agency. 

(d) If a diversion of license revenues 
occurs, the State becomes ineligible to 
participate under the pertinent Act from 
the date the diversion is declared by the 
Director until: 

(1) Adequate legislative prohibitions 
are in place to prevent further diversion 
of license revenue: and 

(2) All license revenues or assets 
acquired with license revenues are 
restored, or an amount equal to license 
revenues diverted or the current market 
value of assets diverted (whichever is 
greater) is returned and properly 
available for use for the administration 
of the State fish and wildlife agency. 

fe) Federal funds obligated for 
projects approved prior to the date a 
diversion is declared remain available 
for expenditure on such projects without 
regard to the intervening period of the 
State’s ineligibility. 

§ 80.23 Notice of desire to participate. 

Any State fish and wildlife agency 
desiring the participate in the grant-in- 
aid program authorized by the Federal 
Aid in Wildlife Restoration Act shall 
notify the Secretary within 60 days after 
it has received a certificate of 
apportionment of funds under the Act. 
Notification to the Secretary may be 
accomplished by either of the following 


methods. In either method, the document 
must be signed by a State official 
authorized to commit the State to 
participation under the Act. 

(a) Havingan approved Application 
for Federal Assistance which contains 
plans for the use of the Federal Aid 
funds during the period of 
apportionment: or 

(b) Submitting to the Regional Director 
within the 60-day period a letter stating 
the desire of the State to participate in 
the Act. 

§ 80.24 Hunting and fishing license 
certification. 

(a) Information concerning the number 
of persons holding paid licenses to hunt 
and the number of persons hording paid 
licenses to fish for sport or recreation in 
the State during the preceding year shall 
be furnished upon request of the 
Director by the fish and wildlife agency 
of each State on forms furnished by the 
Fish and Wildlife Service. 

(b) This information shall be certified 
as accurate by the chief executive of the 
State fish and wildlife agency. When 
requested by the Director, evidence used 
in determining accuracy of the 
certification shall also be furnished. 

(c) License holders shall be counted 
over a period of 12 months; the calendar 
year, fiscal year, or other licensing 
period may be used provided it is 
consistent from year to year in each 
State. In determining licenses which are 
eligible for inclusion, the following 
guidelines shall be observed. 

(1) Trapping licenses, commercial 
licenses, and other licenses which are 
not for the express purpose of permitting 
the holder to hunt or fish for sport or 
recreation shall not be counted. 

(2) Licenses which do not return net 
revenue to the State shall not be 
included. To qualify as a paid license, 
the fee must produce net revenue for the 
State. Net revenue is any amount 
returned to the State after deducting 
agent or sellers fees and the cost for 
printing, distribution, control or other 
costs directly associated with the 
issuance of each license. 

(3) Licenses valid for more than one 
year, either a specific or indeterminate 
number of years, may be counted in 
each of the years for which they are 
valid; provided that: 

(i) The net revenue from each license 
is commensurate with the period for 
which hunting or fishing privileges .are 
granted; and 

(ii) Sampling or other techniques are 
used to determine whether the licensee 
remains a license holder in the year of 
certification. 
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(4) Combination fishing and hunting 
licenses (a single license which permits 
the holder both to hunt and fish) shall be 
included in the determination of both 
the number of paid hunting license 
holders and the number of paid licenses 
to fish for sport or recreation. 

(5) Some licensing systems require or 
permit an individual to hold more than 
one license to hunt or to fish in a State. 
Such an individual shall not be counted 
more than once as a hunting or fishing 
license holder. The chief executive of 
the State fish and wildlife agency, in 
certifying license information to the 
Director, is responsible for eliminating 
duplication or multiple counting of 
single individuals in the figures which 
he certifies. Sampling and other 
statistical techniques may be utilized by 
the certifying officer for this purpose 

§ 80.25 Overhead or indirect costs. 

Administrative costs in the form of 
overhead or indirect cost for State 
central services outside of the State fish 
and wildlife agency must be in accord 
with an approved cost allocation plan 
and shall not exceed in any one fiscal 
year three percent of the annual 
apportionment of funds under the Acts. 

§ 80.26 Allocation of funds between 
marine and freshwater fishery projects. 

Each coastal State, to the extent 
practicable, shall equitably allocate its 
apportionment of Federal Aid in Sport 
Fish Restoration funds between projects 
having recreational benefits for marine 
fisheries and projects having 
recreational benefits for freshwater 
fisheries. 

(a) Coastal States are: Alabama, 
Alaska, California, Connecticut. 
Delaware, Florida, Georgia. Hawaii, 
Louisiana, Maine, Maryland. 
Massachusetts. Mississippi. New 
Hampshire, New Jersey, New York, 
North Carolina, Oregon, Rhode Island. 
South Carolina, Texas, Virginia, 
Washington. Puerto Rico, the United 
States Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands. 

(b) The State will make a good faith 
effort to meet the marine and freshwater 
fisheries management needs based on 
the relative number of marine and 
freshwater anglers in the State. The 
number of marine and freshwater 
anglers shall be based on a statistically 
reliable method for determining the 
number of resident anglers who fish in 
saltwater and who fish in freshwater. 

(c) The State’s allocation to 
freshwater projects shall not be less 
than the amount allocated for the fiscal 
year ending September 30. 1988; 
provided that the total amourt 


apportioned to the State is at least equal 
to the amount apportioned for the fiscal 
year ending September 30,1988. 

(d) The State shall provide to the 
Regional Director, upon request, the 
method used to allocate funds between 
marine and freshwater fisheries 
projects. If, in the opinion of the 
Regional Director, the method fails to 
demonstrate a good faith effort to 
provide for an equitable allocation, the 
Regional Director may require the State 
to make such adjustments as deemed 
necessary to achieve equitability. 

§ 80.27 Recreational boating access 
facilities. 

(a) The State shall allocate at least 10 
percent of each annual apportionment 
under the Federal Aid in Sport Fish 
Restoration Act for the purpose of 
providing additional, improved, or safer 
boating access to public waters as part 
of the State’s program to provide public 
use of sport fish resources. 

(b) All boating access facilities 
acquired, constructed, developed, or 
maintained under this section must be 
capable of accommodating motorboats. 

(c) Any portion of the 10 percent set 
aside for the above purpose that 
remains unexpended or unobligated 
after two years from the beginning of the 
fiscal year for which the funds are 
apportioned shall revert to the U.S. Fish 
and Wildlife Service. 

§ 80.28 Expansion of existing programs. 

Federal Aid funds apportioned to 
States as a result of the expansion of the 
Sport Fish Restoration program by the 
amendment of 1984 (Pub. L. 98-369) must 
be added to existing State fishery 
program funds available from traditional 
sources and not as a substitute therefor. 

Subpart C—Eligible Activities 

§ 80.30 Eligible project purposes—Wildlife 
Restoration program. 

(a) Projects having as their purpose 
the restoration, conservation, 
management, or enhancement of wild 
birds and wild mammals. Such projects 
must have objectives related to: 

(1) Protecting, developing, or 
improving wildlife habitat to sustain or 
enhance wildlife populations; 

(2) Introducing wildlife species into 
suitable habitats to restore wildlife 
populations; 

(3) Gathering information on the 
abundance, condition, or factors which 
affect wildlife populations to develop 
wildlife population and habitat 
management practices; or 

(4) Overcoming or moderating 
biological limiting factors that affect the 
growth or well-being of wildlife 
populations. 


(b) Projects having purposes of 
providing for public use of and benefits 
from wildlife resources. Such projects 
must have objectives related to: 

(1) Gathering information on public 
use and demand for wildlife and the 
determination of programs or actions to 
meet the demand; 

(2) Providing access or facilities for 
public use of wildlife resources; 

(3) Providing information to the public 
on use opportunities of Federal Aid 
project areas; or 

(4) Controlling public use to protect 
resources or facilities and to provide for 
public safety on Federal Aid project 
areas. 

(c) Projects having as their purpose 
the education of hunters to develop the 
skills, knowledge, and attitudes 
necessary to be safe and responsible 
hunters. To be eligible, projects must 
have objectives related to: 

(1) Providing instruction to hunters or 
prospective hunters in the safe use of 
firearms or archery equipment, hunter 
responsibility, and knowledge of 
wildlife resources; 

(2) Providing facilities needed for 
instruction; or 

(3) Gathering information to assist in 
the formation, conduct and evaluation of 
hunter education programs. 

§ 80.31 Eligible project purposes—Sport 
Fish Restoration program. 

(a) Projects having as their purpose 
the restoration, conservation, 
management, or enhancement of sport 
fish. Such projects must have objectives 
related to: 

(1) Protecting, developing, or 
improving fish habitat to sustain or 
enhance sport fish populations; 

(2) Introducing fish species into 
suitable habitats to restore or maintain 
sport fish populations; 

(3) Gathering information on the 
abundance, condition, or factors which 
affect fish populations to develop sport 
fish populations and habitat 
management practices; or 

(4) Overcoming or moderating 
biological limiting factors that affect the 
growth or well-being of sport fish 
populations. 

(b) Projects having as their purpose 
the provision for public use and benefits 
from sport fish resources. Such projects 
must have objectives related to: 

(1) Gathering information on public 
use and demand for sport fish resources 
and the determination of programs or 
actions to meet the demand; 

(2) Providing access or facilities for 
public use of sport fish resources: 
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(3) Providing information to the public 
on use opportunities of Federal Aid 
project areas; or 

(4) Controlling public use to protect 
resources or facilities and to provide for 
public safety on Federal Aid project 
areas. 

(c) Projects having as their purpose 
the education of the public to enhance 
their understanding of water resources 
and aquatic life forms, and to develop a 
responsible attitude toward the aquatic 
environment. Such projects must have 
objectives related to; 

(1) Providing training in aquatic 
environmental quality, fish and other 
aquatic life forms, responsible use of 
aquatic resources, principles of fishery 
management, and the safe use of 
watercraft for fishing; 

(2) Providing facilities needed for 
instruction; or 

(3) Providing educational information 
to the public about aquatic resources. 

§ 80.32 Ineligible activities and limitations. 

(a) Enforcement of wildlife and fish 
laws and regulations, except when 
necessary for the accomplishment of 
approved Federal Aid project purposes. 

(b) Public relations activities 
conducted to promote organizations or 
agencies. 

(c) Activities for the purpose of 
producing revenue. Includes all 
processes and procedures directly 
related to the sale of licenses, permits, 
etc., which are imposed by law or 
regulation. 

(d) Providing services or property of 
material value to individuals or groups 
for commercial purposes or to benefit 
such individuals or groups. 

(e) Establishment, publication, and 
dissemination of wildlife and fish 
regulations. 

(f) Stocking of sport fish or game 
animals for the purpose of providing 
immediate fishing or hunting. 

(g) Furnishing public facilities, 
equipment, or services in excess of the 
minimum required to meet project 
purposes or health and safety standards. 

(h) Acquiring or developing lands to 
mitigate habitat losses resulting from 
actions taken by other agencies. 

(i) Operating or maintaining 
developments acquired or constructed 
under State projects funded by the Land 
and Water Conservation Fund, 16 U.S.C. 
460 1-8. 

Subpart D—Application for Federal Aid 

§ 80.40 Proposals for funding. 

The State may elect to request Federal 
Aid funding for eligible purposes by 
submitting to the Regional Director 
either proposals based on detailed 


project plans; or proposals based on a 
comprehensive fish and wildlife 
management plan. Proposals shall be 
signed by the chief executive officer of 
the State fish and wildlife agency or the 
official(s) delegated to commit the State 
to participation. The chief executive 
officer of the State fish and wildlife 
agency shall notify the Regional Director 
of the official or officials authorized to 
sign Federal Aid documents and any 
changes to such authorizations. 

(a) If a State elects to request Federal 
Aid funding based on project plans, the 
State shall submit a full and detailed 
project statement for each project. Each 
project statement shall; 

(1) Identify and describe a need 
within the purposes of the relevant Act 
to be utilized; 

(2) Identify a discrete objective to be 
accomplished during a specified period 
of time; 

(3) Describe the results or benefits 
which are anticipated; 

(4) Describe the approach to be used 
in meeting the objective, including 
specific procedures, schedules, and key 
personnel; and 

(5) Identify the location of the work. 

(b) If a State elects to request Federal 
Aid funding to implement a 
comprehensive fish and wildlife 
management plan which meets the 
standards in section 80.41 of this Part, 
the State shall submit: 

(1) A copy of the State strategic plan 
for fish and wildlife; 

(2) A summary description of the State 
management system processes related 
to the comprehensive fish and wildlife 
management plan; and 

(3) A schedule of project objectives 
proposed for funding under the Federal 
Aid program(s), the estimated cost of 
each project, and the location of the 
work. 

§ 80.41 Standards for projects and plans. 

(a) To be approved for Federal Aid 
funding, all projects must be for an 
eligible purpose under the appropriate 
Federal Aid program, and meet the 
following minimum standards. Each 
project shall: 

(1) Be adequately planned to 
accomplish the stated objective; 

(2) Utilize accepted principles, sound 
design, and appropriate procedures; 

(3) Yield benefits pertinent to the 
identified need at a level commensurate 
with project costs; 

(4) Provide for the tracking of costs 
and accomplishments related to the 
project; and 

(5) Provide for monitoring, evaluating 
and reporting accomplishment of project 
objectives. 


(b) To implement a comprehensive 
fish and wildlife management plan, the 
State must have a plan management 
system which meets minimum 
standards. To meet minimum standards, 
the planning process must provide for: 

(1) Addressing the legal mandates and 
mission of the State fish and wildlife 
agency as they relate to the programs 
included in the scope of the plan; 

(2) Determining the current status of 
fish and wildlife related resources and 
projecting the future status of these 
resources; 

(3) Determining, based on fifteen-year 
projections, the needs, uses, and other 
factors affecting the State fish and 
wildlife agency’s ability to carry out its 
responsibilities and mission; 

(4) Identifying program level 
objectives based on the projections of 
needs and uses; 

(5) Identifying opportunities, problems 
and issues relating to attainment of 
program objectives; 

(6) Developing alternative strategies 
that address opportunities, problems 
and issues; 

(7) Revising the plan, as needed to 
keep the plan current, at intervals of nol 
more than every five years; 

(8) Providing for public involvement 
and review in the planning process; 

(9) Developing projects to accomplish 
program objectives that address 
selected strategies; 

(10) Integrating project budgeting into 
the established agency budget process; 

(11) Determining the eligibility of 
projects for funding under the Federal 
Aid program(s); 

(12) Evaluating the progress toward 
attainment of program objectives; and 

(13) Providing procedures for 
determining compliance with selected 
Federal statutory and regulatory 
requirements. 

Subpart E—Conditions on 
Acceptance/Use of Funds 

§ 80.50 Responsibilities—general. 

(a) The State is responsible for the 
supervision and monitoring of each 
project to assure that work is completed 
within the time periods established in 
the project agreement, and that: 

(1) Funds allocated to the project are 
properly accounted for, 

(2) Accurate and complete project 
records are maintained and reports 
submitted in a timely manner; and 

(3) Equipment and supplies are 
protected against loss, theft, or misuse. 

(b) The State shall designate one or 
more representatives to serve as contact 
persons for the Regional Director on 
matters related to the administration of 
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the Federal Aid programs. Such person 
(or persons) must be knowledgeable 
about the State’s Federal Aid program 
activities. The name(s) of the designees 
shall be furnished to the Regional 
Director, when requested. 

$ 80.51 Cost sharing. 

(a) Federal participation is limited to 
75 percent of total project costs or the 
Federal share specified in the project 
agreement, whichever is less, except 
that, the non-Federal cost sharing for the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands. Guam, the Virgin Islands, and 
American Samoa shall not exceed 25 
percent and may be waived by the 
Regional Director. 

(b) A minimum Federal participation 
of 10 percent of the estimated costs is 
required as a condition of approval. 

§ 80.52 Allowable costs. 

(a) Allowable project costs are limited 
to those costa which are necessary and 
reasonable for accomplishment of 
approved project objectives and meet 
the applicable Federal cost principles. 

(b) Projects or facilities designed to 
include purposes other than those 
eligible under the pertinent Act shall 
provide for the allocation of costs 
among the various purposes. The 
method used to allocate costs shall 
produce an equitable distribution of 
costs based on the relative uses or 
benefits provided. 

(c) Costs incurred prior to the 
effective date of the project agreement 
are not allowable; except that, 
preliminary project costs may be 
allowed only with the prior approval of 
the Regional Director. The date a cost is 
incurred will be in accordance with the 
State financial management system. 

(d) Costs for maintenance of facilities 
or structures acquired with non-Federal 
Aid funds are allowable when such 
facilities or structures are necessary to 
accomplish project purposes as 
approved by the Regional Director, and 
when otherwise not prohibited by 
Federal statute. 

§ 80.53 Real property. 

The following requirements apply to 
all real property acquired with Federal 
Aid funds. 

(a) Real property must continue to 
serve the purposes for which acquired. 

(1) When such property passes from 
management control of the fish and 
wildlife agency, the control must be fully 
restored to the State fish and wildlife 
agency or the real property must be 
replaced using non-Federal Aid funds. 
Replacement property must be of equal 
value at current market prices and with 


equal benefits as the original property. 
The State may have a reasonable time, 
up to three years from the date of 
notification by the Regional Director, to 
acquire replacement property before 
becoming ineligible for further 
participation in the program. 

(2) When such property is used for 
purposes which interfere with the 
accomplishment of approved purposes, 
the violating activities must cease and 
any adverse effects resulting must be 
remedied. 

(3) When such property is no longer 
needed or useful for its original 
purposes, the State shall request 
disposition instructions from the 
Regional Director. 

(b) The State is responsible for the 
maintenance of ail facilities and 
structures to assure that they continue 
to serve the purpose for which acquired 
or constructed throughout their useful 
life. 

(c) The State may not dispose of or 
encumber its title or other interest 
without the prior approval of the 
Regional Director. 

§ 80.54 Developments. 

The following requirements are 
applicable to projects involving the 
acquisition or construction of structures, 
facilities, or other developments. This 
includes rehabilitation, improvements, 
and management when conducted under 
a Federal Aid project. 

(a) The State is responsible for design, 
supervision and inspection of all 
construction projects in accordance with 
accepted engineering standards 
applicable to the complexity and 
magnitude of the construction. 

(1) For construction estimated to cost 
more than $100,000, qualified engineer 
must approve engineering plans and 
estimates, approve the feasibility 
determination, supervise the 
construction, and furnish a report of 
final inspection. 

(2) Engineering documents are subject 
to review by the Fish and Wildlife 
Service,' but need not be submitted 
unless specifically requested by the 
Regional Director. 

(3) When applicable, the construction, 
enlargement, or rehabilitation of dams 
are subject to the Federal Standards for 
dam design. States shall provide a 
written certification, signed by a 
registered professional engineer, 
certifying that the proposed dam meets 
Federal requirements. Dams subject to 
the Federal Standards are those which 
are 25 feet or more in height from the 
natural bed of the stream or 
watercourse or have an impounding 
capacity at maximum water storage 
elevation of 50 acre-feet or more. 


(b) Areas or facilities acquired or 
constructed with Federal Aid funds shall 
be identified without appropriate signs 
as to the Federal Aid program under 
which the area or facility was acquired 
or constructed. If areas or facilities are 
open to the public, provision must be 
made to inform the public of the 
location, boundaries, and any 
restrictions on use. 

(c) The State must have adequate 
rights to lands or waters on which 
facilities or structures are constructed to 
ensure the protection and use of the 
facilities or structures throughout their 
useful life. 

(d) The State must operate and 
maintain facilities to assure that the 
facilities and related assets are used in 
accordance with the approved project 
purpose and are adequately protected. 
The State may. by agreement, authorize 
other public or private parties to operate 
and/or maintain the facilities. The 
agreement shall be in a form, and be 
executed, consistent with State law or 
regulation. However, such agreement 
must contain enforceable provisions to 
meet this requirement, including: 

(1) A stipulation that revenues from 
use fees must be used to offset the 
operation and maintenance costs of the 
facilities or such other activities within 
the applicable Federal Aid program, and 

(2) A prohibition against the sale or 
encumberance of any assets acquired 
with Federal Aid funds. 

§ 80.55 Multiyear financing under the 
Sport Fish Restoration Program. 

(a) States may Finance the acquisition 
of lands or interests in lands including 
water rights and the construction of 
structures and facilities utilizing 
multiyear funding as authorized by the 
Federal Aid in Sport Fish Restoration 
Act in either of the following two ways. 

(1) States may finance the entire cost 
of the acquisition or construction from a 
non-Federal funding source and claim 
Federal Aid reimbursement in 
succeeding apportionment years 
according to a scheduled reimbursement 
plan. 

(2) States may negotiate an 
installment purchase or contract 
whereby periodic and specified amounts 
are paid to the seller or contractor and 
Federal Aid reimbursements are 
allowed for each payment from any 
apportionment year current at the time 
of payment. 

(b) Multiyear financing is subject to 
the following conditions: 

(1) Projects must provide for 
prospective use of funds and be 
approved by the Regional Director in 
advance of the State’s obligation or 
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commitment to purchase property or 
contract for structures or facilities; 

(2) States must agree to complete the 
project even if Federal funds are not 
available. In the event the project is not 
completed, those Federal funds 
expended but not resulting in 
commensurate sport fishery benefits 
must be recovered by the State and 
reallocated to approved State sport fish 
projects; 

(3) Project proposals must include a 
complete schedule of payments to 
complete the project; and 

(4) No costs for interest or financing 
shall be claimed for reimbursement. 

§ 80.56 Hunter and aquatic education 
projects. 

(a) Projects for the basic hunter 
education course of study shall contain 
not less than 10 hours of instruction. 

(b) The total amount obligated in any 
fiscal year for aquatic education 
projects shall not exceed 10 percent of 
the funds from any given apportionment 
to the State under the Federal Aid in 
Sport Fish Restoration Act. 

§ 80.57 Program income. 

(a) Income earned as a result of 
Federal Aid activities during the period 
of a Project Agreement shall be treated 
as program income and shall be 
deducted from project costs, unless prior 
written approval is received from the 
Regional Director to use the income for 
additional eligible activities under the 
same program which funded the income 
producing activities. 

(b) Costs incident to the generation of 
program income may be deducted from 
gross income to determine program 
income subject to the requirements of 
paragraph (a) above. 

(c) Income received from the following 
sources shall be treated as program 
income and be used in accordance with 
instructions from the Regional Director. 

(1) Sale of real property acquired or 
constructed with Federal Aid funds, to 
include minerals, oil and gas, or rights 


acquired with the land, and products of 
the land. 

(2) Sale of personal property acquired 
or produced with Federal Aid funds. 

§ 80.58 Publications. 

Publications produced with Federal 
Aid funds shall be identified as to the 
Federal Aid program under which the 
publication was produced. 

Subpart F—Miscellaneous Provisions 

§ 80.60 Symbols. 

Distinctive symbols are prescribed to 
identify projects funded by the Federal 
Aid in Wildlife Restoration Act and the 
Federal Aid in Sport Fish Restoration 
Act and to identify items on which taxes 
and duties have been collected to 
support the respective Acts. 

(a) All recipients identified in § 80.20 
of this part are authorized to display the 
appropriate symbol(s) on areas, such as 
wildlife management areas and fishing 
access facilities, acquired, developed, 
operated or maintained by these grants, 
or on printed material or other visual 
representations relating to project 
accomplishments. Recipients may 
require sub-recipients to display the 
symbol(s) and may authorize use by 
others, or for purposes other than as 
stated above, only with approval of the 
Director. 

(b) Other persons or organizations 
may use the symbol(s) for purposes 
related to the Federal Aid programs as 
authorized by the Director. 

Authorization for the use of symbol(s) 
shall be by written agreement executed 
by the Service and the user. To obtain 
authorization a written request stating 
the specific use and items to which the 
symbol(s) will be applied must be 
submitted to Director, U.S. Fish and 
Wildlife Service, Washington. DC 20240. 

(c) The user of the symbol(s) shall 
indemnify and defend the United States 
and hold it harmless from any claims , / 
suites, losses and damages arising out of 
any allegedly unauthorized use of any 
patent, process, idea, method or device 


by the user in connection with its use of 
the symbol(s). or any other alleged 
action of the user and also from any 
claims, suits, losses and damages arising 
out of alleged defects in the articles or 
services with which the display of 
symbol(s) is associated. 

(d) The appearance of the symbol(s) 
on projects or items is to indicate that 
the manufacturer of product is taxed by, 
and that the State project was funded 
through, the respective Act(s). The U.S. 
Fish and Wildlife Service and the 
Department of the Interior make no 
representation or endorsement whatever 
by the display of symbol(s) as to the 
quality, utility, suitability or safeness of 
any product, service or project with 
which the sytnbol(s) is associated. 

(e) Neither symbol may be used in any 
other manner except as authorized by 
the Director. Unauthorized use of the 
symbol(s) will constitute a violation of 
Section 701 of Title 18 of the United 
States Code and subject the violator to 
possible fines and imprisonment as set 
forth therein. 

(f) The symbol pertaining to the 
Federal Aid in Wildlife Restoration Act 
is depicted below. 

[In the final rule the Wildlife Restoration 
symbol will be inserted here) 

(g) The symbol pertaining to Federal 
Aid in Sport Fish Restoration Act is 
depicted below. 

[In the Final rule the Sport Fish 
Restoration symbol will be inserted 
here] 

(h) The symbol pertaining to the 
Federal Aid in Wildlife Restoration Act 
and the Federal Aid in Sport Fish 
Restoration Act when used in 
combination is depicted below. 

[In the final rule the Sport Fish and 
Wildlife symbol will be inserted here] 
Dated: December 11,1989. 

Richard N. Smith, 

Acting Director 

|FR Doc. 90-8093 Filed 4-6-90: 8:45 am| 

BILLING CODE 4310-55-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Forest Service 

Sierra Ski Ranch Winter Sports Site 
Expansion; Eldorado National Forest, 
El Dorado County, CA; Extension of 
Public Comment Period 

The Department of Agriculture. Forest 
Service and the County of El Dorado 
have prepared and released for public 
review and comment a joint Draft 
Environmental Impact Statement/ 
Environmental impact Report on the 
proposed expansion of Sierra Ski Ranch 
winter sports site on the Placerville 
Ranger District. 

The Notice of Availability for this 
DEIS/DEIR was published in the Federal 
Register, Vol. 55, No. 33 on February 16, 
1990 with a comment period ending 
April 2,1990. 

The Agencies have received a request 
for a 45 day extension of the public 
comment period based upon the length 
und complexity of the DEIS/DEIR. This 
extension request has been granted. The 
public comment period on this draft 
document is now extended until May 17. 
1990. Written comments are to be 
uddressed as follows: SSR—Draft EIS/ 
EIR. U.S. Forest Service. 100 Forni Road. 
Placerville. CA 95667. 

Jerald N. Hutchins, 

Forest Supervisor. Eldorado National Forest . 
1FR Doc. 90-8070 Filed 4-6-90; 8:45 am| 

BILLING coot 34KM1-M 


Royal Gold Open Pit, Cyanide Heap 
Leach Mining Project 

agency: Forest Service. USDA. 
action: Notice of intent to prepare an 
environmental impact statement. 

summary: The Forest Service will 
prepare a Draft Environmental Impact 
Statement which analyzes the effects to 
surface resources from a proposed open 
pit, heap leach gold mine on the 


Mammoth Ranger District of the Inyo 
National Forest Mono County, 
California. The Fish and Wildlife 
Service, Department of Interior, will be 
invited to participate as a cooperating 
agency. The agency invites written 
comments and suggestions on the scope 
of the analysis. In addition, the agency 
gives notice of the full environmental 
analysis and decision-making process 
that will occur on the proposal so that 
interested and affected people are 
aware of how they may participate and 
contribute to the final decision. 
dates: Comments concerning the scope 
of the analysis must be received by 
April 30,1989. 

addresses: Submit written comments 
and suggestions concerning the scope of 
the analysis to Dean McAlister, District 
Ranger, Mammoth Ranger District, Box 
148, Mammoth Lakes, California, 93546. 
FOR FURTHER INFORMATION CONTACT: 
Direct questions about the proposed 
action and Environmental Impact 
Statement to Thom Heller, Lands Staff 
Officer, Mammoth Ranger District, Box 
148, Mammoth Lakes, California, phone 
619-934-2505. 

SUPPLEMENTARY INFORMATION: Lands 
within the Inyo National Forest, not 
withdrawn from mineral entry, are open 
to mining under the 1872 Mining Act. 

The 1872 Mining Act gives a statutory 
right to explore for, and develop if 
found, mineral resources on National 
Forest System lands. Royal Gold, 
Incorporated is proposing to develop an 
open pit heap leach gold mine on claims 
filed under this Act. The Plan of 
Operations for the project was received 
by the Forest Service in June, 1989 and 
the environmental analysis was initiated 
at that time. In the course of the scoping 
process and the analysis sufficient 
concerns were raised to demonstrate the 
need to produce an Environmental 
Impact Statement. 

The proposed project will consist of a 
23-acre open pit mine, 32-acre heap 
leach area, and a 25-acre waste rock 
storage area. A range of alternatives for 
this development will include the 
proposed action as well as the no action 
alternative which will be used for 
purposes of comparison only. 

The Fish and Wildlife Service. 
Department of Interior, will be invited to 
participate as a cooperating agency to 
evaluate potential impacts on 
threatened and endangered species 


habitat if any such species are found to 
exist in the area. 

Dennis Martin, Forest Supervisor, 

Inyo National Forest is the responsible 
official. 

The Draft EIS is expected to be filed 
with the Environmental Protection 
Agency and to be available for public 
review by May 15,1990. At that time the 
Environmental Protection Agency will 
publish a notice of availability of the 
document in the Federal Register. 

The comment period on the Draft EIS 
will be 45 days from the date of the 
notice of availability in the Federal 
Register. It is very important that those 
interested in the project participate at 
that time. To be most helpful, comments 
should be as specific as possible and 
may address the adequacy of the Draft 
EIS or the merits of the alternatives 
discussed. (See The Council on 
Environmental Quality Regulations for 
implementing the procedural provisions 
of the National Environmental Policy 
Act at 40 CFR 1503.3.) 

In addition. Federal court decisions 
have established that reviewers of Draft 
EISs must structure their participation in 
the environmental review of the 
proposal so that it is meaningful and 
alerts an agency to the reviewer’s 
position and contentions, Vermont 
Yankee Nuclear Power Corp. v. NHDC. 
435 U.S. 519. 553 (1978). and that 
environmental objections that could 
have been raised at the draft stage may 
be waived if not raised until after 
completion of the Final EIS Wisconsin 
Heritages , Inc. v. Harris, 490 F. Supp. 
1334,1338 (E.D. Wis. 1980). The reason 
for this is to ensure that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the Final EIS. 

After the comment period ends on the 
Draft EIS, the comments will be 
analyzed and considered by the Forest 
Service in preparing the Final EIS, which 
is scheduled to be completed July 15, 
1990. In the Final EIS the Forest Service 
is required to respond to the comments 
received (40 CFR 1503.4). The 
responsible official will consider the 
comments, responses, environmental 
consequences discussed in the Final EIS, 
and applicable laws, regulations and 
policies in making a decision regarding 
this proposal. The responsible official 
will document the decision and reasons 
for the decision in the Record of 
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Decision. That decision will be subject 
to appeal under 36 CFR 217.3. 

Dated: March 30.1990. 

Dennis W. Martin. 

Forest Supervisor . 

|FR Doc. 90-6109 Filed 4-6-90; 8:45 am] 

BILLING COOE 3410-11-M 


Lafayette Compartment, Tahoe 
National Forest, Sierra County, CA 

AGENCY: Forest Service, USDA. 

ACTION: Notice of intent to prepare an 
environmental impact statement. 

summary: The U.S. Department of 
Agriculture, Forest Service will prepare 
an environmental impact statement 
(EIS) for proposed timber harvest on the 
Downieville Ranger District, Tahoe 
National Forest in an area allocated for 
multiple use management, timber 
emphasis. The project area is located 
within portions of T.18N., R.9E., T.18N., 
R.10E., T.18N., R.11E., and T.19N., R.10E., 
on Lafayette Ridge, north of the Middle 
Fork of the Yuba River, and south of 
Kanaka Creek. 

An environmental assessment was 
prepared in 1989. A decision was made 
to construct about 3.2 miles of new road, 
and harvest about 3.5 MMBF from 209 
acres using clearcutting, seedtrec. 
shelterwood, overstory removal and 
sanitation harvest prescriptions with 
tractor, cable, and helicopter logging 
systems. The decision to proceed with 
the timber sale portion of the project 
was withdrawn by the Forest 
Supervisor, to correct an error in the 
application of the cumulative watershed 
methodology. 

The analysis previously prepared will 
be updated to incorporate the issues 
raised during the appeal, and any new 
issues raised as a result of this notice of 
intent. A range of alternatives for 
compartment management will be 
analyzed and address the following 
issues: 

(1) Whether the cumulative effects of 
past, present, and foreseeable future 
activities within the area watersheds 
would adversely affect water quality. 

(2) Whether road construction and 
timber harvesting within a presently 
unroaded area of the compartment 
would affect the it’s roadless character. 

(3) Whether timber harvest connected 
activities would adversely impact the 
biological diversity within the Lafayette 
Compartment 

(4) Whether timber harvest connected 
activities would significantly affect old- 
growth dependent species and visual 
quality. 


(5) Whether known or discovered, 
cultural resources can be protected from 
the proposed timber harvest activities. 
dates: Comments should be made in 
writing and received by April 30.1990. 
ADDRESSES: Written comments 
concerning the project should be 
directed to J. Thomas Millard, District 
Ranger, Downieville Ranger District 
North Yuba Ranger Station, 15924 Hwy 
49. Camptonville. CA 95922. 

FOR FURTHER INFORMATION CONTACT: 
Larry Svalberg, Supervisory Forester, 
Downieville Ranger District, 
Camptonville, CA 95922, telephone (916) 
288-3231. 

SUPPLEMENTARY INFORMATION: 

Comments from other Federal State, 
and local agencies, organizations, and 
individuals who may be interested in. or 
affected by the decision, will be 
solicited to identify other significant 
issues. Public participation was 
previously solicited during the 
development of the environmental 
assessment prepared in 1989. Continued 
participation will be emphasized 
through individual contacts. No public 
meetings are scheduled. 

The draft EIS is expected to be filed 
with the Environmental Protection 
Agency (EPA) and to be available for 
public review by June 1990. A 45-day 
comment period will follow publication 
of a notice of availability of the draft 
EIS in the Federal Register. The 
comments received will be analyzed and 
considered by the Forest Service in 
preparing the final EIS. The final EIS is 
expected to be completed by September, 
1990, and documented in a Record of 
Decision. That decision will be subject 
to appeal under standard agency 
procedures (36 CFR 217). To be most 
helpful, comments on the draft EIS 
should be as specific as possible, and 
may address the adequacy of the 
statement or the merits of the 
alternatives discussed (see The Council 
On Environmental Quality Regulations 
for implementing the procedural 
provisions of the National 
Environmental Policy Act at 40 CFR 
1503.3). 

The Forest Service believes it is 
important to give reviewers notice at 
this early stage, of several court rulings 
related to public participation in the 
environmental review process. First, 
reviewers must structure their 
participation in the environmental 
review of the proposal so that it is 
meaningful, and alerts the agency to the 
reviewers’ position and contentions. 
Vermont Yankee Nuclear Power Corp. v. 
NRDC 435 U S. 519.533 (1978). Such 
decisions have also established that 
environmental objections that could 


have been raised at the draft stage may 
be waived or dismissed by the courts, if 
not raised until after completion of the 
final EIS, Wisconsin Hertages, Inc. v. 
Harris. 490 F Supp. 1334.1338 (E.D. Wis. 
1980). Because of these court rulings, it 
is very important that those interested 
participate by the close of the 45-day 
comment period on the draft EIS. Timely 
substantive comments and objections 
would then be available to the Forest 
Service at a time when it can 
meaningfully consider them, and 
respond to them in the final 
environmental impact statement. 

Deputy Forest Supervisor, Frank J. 
Waldo will be the responsible official 
for this environmental impact statement. 
Frank J. Waldo, 

Deputy Forest Supervisor, Tahoe National 
Forest . 

|FR Doc. 90-6078 Filed 4-6-90; 6:45 am] 

BILLING CODE 3410-U-M 


Southwestern Region Arizona, New 
Mexico, West Texas and Oklahoma 
Legal Notice of Appealable Decisions 

agency: Forest Service, USDA. 
action: Notice._ 

SUMMARY: Deciding Officers in the 
Southwestern Region will publish notice 
of decisions subject to administrative 
appeal under 36 CFR part 217 in the 
legal notice section of the newspapers 
listed in the Supplementary Information 
section of this notice. As provided in 36 
CFR 217.5, such notice shall constitute 
legal evidence that the agency has given 
timely and constructive notice of 
decisions that are subject to 
administrative appeal. Newspaper 
publication of notices of decisions is in 
addition to direct notice to those who 
have requested notice in writing and to 
those known to be interested in or 
affected by a specific decision. 

DATES: Use of these newspapers for 
purpose of publishing legal notices of 
decision subject to appeal under 36 CFR 
part 217 shall begin April 5.1990. 

FOR FURTHER INFORMATION CONTACT: 

Pat Jackson, Regional Appeals 
Coordinator, Southwestern Region, 517 
Gold Avenue SW. Albuquerque, New 
Mexico 87102, Area Code 505-842-3305. 
SUPPLEMENTARY information: Deciding 
Officers in the Southwestern Region will 
give legal notice of decision subject to 
appeal under 36 CFR part 217 in the 
following newspapers which are listed 
by Forest Service administrative unit. 
Where more than one newspaper is 
listed for any unit, the first newspaper 
listed is the primary newspaper which 
shall be used to constitute legal 
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evidence that the agency has given 
timely and constructive notice of 
decisions that are subject to 
administrative appeal. As provided in 36 
CFR 217.5(d), the timeframe for appeal 
shall be based on the date of publication 
of a notice of decision in the primary 
newspaper. 

Notice of Regional Forester Decisions 
affecting New Mexico Forests 

Albuquerque Journal, published daily 
in Albuquerque, Bernalillo County, New 
Mexico, for decisions affecting National 
Forest System lands in the State of New 
Mexico and for any decisions of Region¬ 
wide impact. 

Notice of Regional Forester Decisions 
affecting Arizona Forests 

The Arizona Republic, published 
daily in Phoenix. Maricopa County, 
Arizona, for decisions affecting National 
Forest System lands in the State of 
Arizona and for any decisions of 
Region-wide impact. 

Notice of Regional Forester Decisions 
affecting Grasslands in Oklahoma and 
Texas 

Rita Blanca National Grasslands 

National Grasslands in Cimarron 
County, Oklahoma. 

Boise City News, published weekly on 
Wednesday in Boise City, Cimarron 
County, Oklahoma. 

National Grasslands in Dallam County, 
Texas 

The Texas, published daily except 
Sunday, in Dalhart, Dallam County, 
Texas. 

Black Kettle National Grasslands 

National Grasslands in Roger Mills 
County. Oklahoma 

Cheyenne Star, published weekly on 
Wednesday in Cheyenne, Roger Mills 
County, Oklahoma. 

National Grasslands in Hemphill 
County, Texas 

The Record . published weekly on 
Thursday in Canadian, Hemphill 
County, Texas. 

McClellan Creek National Grasslands 

National Grasslands in Gray County. 
Texas 

The Pampa News, published daily 
except Sunday, in Pampa. Gray County, 
Texas. 

Arizona National Forests 

Apache Sit#reaves National Forests 
Notice of Forest Supervisor Decisions: 


The White Mountain Independent, 
published Tuesday and Thursday semi¬ 
weekly in Show Low, Navajo County, 
Arizona. 

Notice of District Ranger Decisions: 

Alpine District: The White Mountain 
Independent, published Tuesday and 
Thursday semi-weekly in Show Low, 
Navajo County, Arizona. 

Chevelon District: The White 
Mountain Independent, published 
Tuesday and Thursday semi-weekly in 
Show Low. Navajo County, Arizona. 

Clifton District: The White Mountain 
Independent, published Tuesday and 
Thursday semi-weekly in Show Low, 
Navajo County, Arizona. 

Heber District: The White Mountain 
Independent, published Tuesday and 
Thursday semi-weekly in Show Low, 
Navajo County, Arizona. 

Lakeside District: The White 
Mountain Independent, published 
Tuesday and Thursday semi-weekly in 
Show Low, Navajo County, Arizona. 

Springerville District: The White 
Mountain Independent, published 
Tuesday and Thursday semi-weekly in 
Show Low, Navajo County, Arizona. 

Coconino National Forest 

Notice of Forest Supervisor Decisions: 

Arizona Daily Sun, published daily 
Monday-Sunday, in Flagstaff, Coconino 
County, Arizona. 

Notice of District Ranger Decisions: 

Beaver Creek District: Arizona Daily 
Sun, published daily Monday-Sunday, 
in Flagstaff, Coconino County, Arizona. 

Blue Ridge District: Arizona Daily 
Sun, published daily Monday-Sunday. 
in Flagstaff, Coconino County. Arizona. 

Peaks District: Arizona Daily Sun, 
published daily Monday-Sunday, in 
Flagstaff, Coconino County, Arizona. 

Long Valley District: Arizona Daily 
Sun, published daily Monday-Sunday, 
in Flagstaff, Coconino County. Arizona. 

Mormon Lake District: Arizona Daily 
Sun , published daily Monday-Sunday. in 
Flagstaff, Coconino County. Arizona. 

Sedona District: Red Rock News , 
published weekly Wednesday and 
Friday in Sedona, Coconino County, 
Arizona. 

Coronado National Forest 

Notice of Forest Supervisor Decisions: 

The Arizona Daily Star , published 
daily, Monday-Sunday, in Tucson, Pima 
County, Arizona. 

Notice of District Ranger Decisions: 

Douglas District: The Daily Dispatch , 
published daily Monday-Friday, in 
Douglas, Cochise County, Arizona. 


Nogales District: Nogales 
International, published weekly on 
Wednesday, in Nogales, Santa Cruz 
County, Arizona. 

Sierra Vista District: Sierra Vista 
Herald and Bisbee Review , published 
daily Monday-Friday, in Sierra Vista, 
Cochise County. Arizona. 

Safford District: Eastern Arizona 
Courier , published weekly on 
Wednesday, in Safford, Graham County, 
Arizona. 

Santa Catalina District: The Arizona 
Daily Star, published daily. Monday- 
Sunday. in Tucson, Pima County, 
Arizona. 

Kaibab National Forest 

Notice of Forest Supervisor Decisions: 

Arizona Doily Sun, published daily 
Monday-Sunday, in Flagstaff. Coconino 
County, Arizona. 

Notice of District Ranger Decisions: 

Chalender District: Arizona Daily 
Sun, published daily Monday-Sunday, in 
Flagstaff, Coconino County, Arizona. 

North Kaibab District: Arizona Daily 
Sun, published daily Monday-Sunday, in 
Flagstaff, Coconino County, Arizona. 

Tusayan District: Arizona Daily Sun, 
published daily Monday-Sunday, in 
Flagstaff, Coconino County, Arizona. 

Williams District: Arizona Daily Sun, 
published daily Monday-Sunday, in 
Flagstaff, Coconino County. Arizona. 

Prescott National Forest 

Notice of Forest Supervisor Decisions: 

Prescott Courier, published daily in 
Prescott, Yavapai County, Arizona. 

Notice of District Ranger Decisions: 

Bradshaw District: Prescott Courier, 
published daily in Prescott, Yavapai 
County, Arizona. 

Chino Valley District: Prescott 
Courier, published daily in Prescott, 
Yavapai County, Arizona. 

Verde District: Prescott Courier, 
published daily in Prescott, Yavapai 
County, Arizona. 

Tonto National Forest 

Notice of Forest Supervisor Decisions: 

Mesa Tribune, published daily in 
Mesa. Maricopa County, Arizona. 
Newspapers providing additional notice 
for Tonto Forest Supervisor decisions: 

Foothills Sentinel, published weekly 
on Wednesday in Cave Creed, Maricopa 
County, Arizona. 





Federal Register / Vol. 55, No. 68 / Monday, April 9, 1990 / Notices 


13177 


Arizona Silver Belt, published weekly 
on Thursday in Globe. Gila County. 
Arizona. 

Payson Roundup, published weekly 
on Friday in Payson. Gila County, 
Arizona. 

Notice of District Ranger Decisions: 

Cave Creek District: Foothills 
Sentinel, published weekly on 
Wednesday in Cave Creek, Maricopa 
County. Arizona. 

Globe District: Arizona Silver Belt. 
published weekly on Thursday in Globe. 
Gila County. Arizona. 

Mesa District: Mesa Tribune. 
published daily in Mesa, Maricopa 
County, Arizona. 

Payson District: Payson Roundup. 
published weekly on Friday in Payson, 
Gila County, Arizona. 

Pleasant Valley District: Payson 
Roundup, published weekly on Friday in 
Payson, Gila County, Arizona. 

Tonto Basin District: Payson Roundup , 
published weekly on Friday in Payson, 
Gila County, Arizona. 

New Mexico National Forests 

Carson National Forest 

Notice of Forest Supervisor Decisions: 

Taos News, published weekly on 
Thursday in Taos, Taos County, New 
Mexico. 

Notice of District Ranger Decisions: 

Canjilon District: Rio Grande Sun , 
published weekly in Espanola. Rio 
Arriba County. New Mexico. 

El Rito District: Rio Grande Sun, 
published weekly in Espanola, Rio 
Arriba County, New Mexico. 

Jicarilla District: Farmington Daily 
Times . published daily in Farmington. 
San Juan County, New Mexico. 

Camino Real District: Taos News, 
published weekly on Thursday in Taos. 
Taos County. New Mexico. 

Tres Piedras District: Taos News, 
published weekly on Thursday in Taos. 
Taos County, New Mexico. 

Quests District: Taos News, published 
weekly on Thursday in Taos, Taos 
County, New Mexico. 

Cibola National Forest 

Notice of Forest Supervisor Decisions 
affecting lands in New Mexico 

Albuquerque Journal, published daily 
in Albuquerque. Bernalillo County. New 
Mexico. 

Notice of Forest Supervisor Decisions 
affecting National Grasslands in 
Oklahoma and Texas 

National Grass Lands in Cimarron 
County. Oklahoma 


Rita Blanca National Grasslands: 

Boise City News , published weekly on 
Wednesday in Boise City, Cimarron 
County, Oklahoma. 

National Grasslands in Dallam 
County. Texas: The Texan . published 
daily except Sunday, in Dalhart, Dallam 
County. Texas. 

Black Kettle National Grasslands 

National Grasslands, Roger Mills 
County, Oklahoma: Cheyenne Star, 
published weekly on Wednesday in 
Cheyenne, Roger Mills County. 
Oklahoma. 

National Grasslands, Hemphill 
County, Texas: The Record, published 
weekly on Thursday in Canadian, 
Hemphill County, Texas. 

McClellan Creek National Grasslands 

National Grasslands in Gray County. 
Texas: The Pampa News, published 
daily except Sunday, in Pampa, Gray 
County. Texas. 

Notice of District Ranger Decisions 

Mt. Taylor District: Grants Daily 
Beacon, published Monday-Friday in 
Grants. Cibola County, New Mexico. 

Newspapers providing additional 
notice for Mt. Taylor District Ranger 
Decisions: 

Gallup Independent , published daily 
in Gallup, McKinley County, New 
Mexico. 

Magdalena District: Defensor- 
Chieftain, published weekly Monday 
and Tuesday in Socorro, Socorro 
County, New Mexico. 

Mountainair District: Torrance County 
Citizen, published weekly on Thursday 
in Estancia, Torrence County. New 
Mexico. 

Sandia District: Albuquerque Journal. 
published daily in Albuquerque. 
Bernalillo County, New Mexico. 

Kiowa National Grassland: Union 
County Leader, published weekly on 
Wednesday in Clayton, Union County, 
New Mexico. 

Rita Blanca National Grasslands: 
National Grasslands in Cimarron 
County, Oklahoma: Boise City News, 
published weekly on Wednesday in 
Boise City, Cimarron County, Oklahoma. 

National Grasslands in Dallam 
County, Texas: The Texan, published 
daily except Sunday, in Dalhart, Dallam 
County. Texas. 

Black Kettle National Grasslands 

National Grasslands in Roger Mills 
County, Oklahoma: Cheyenne Star, 
published weekly on Wednesday in 


Cheyenne, Roger Mills County. 
Oklahoma. 

National Grasslands in Hemphill 
County, Texas: The Record, published 
weekly on Thursday in Canadian, 
Hemphill County. Texas. 

McClellan Creek National Grasslands 

National Grasslands in Gray County. 
Texas: The Pampa News, published 
daily except Sunday, in Pampa. Gray 
County. Texas. 

Gila National Forest 

Notice of Forest Supervisor Decisions 

Silver City Daily Press, published 
Monday-Saturday in Silver City, Grant 
County, New Mexico. 

Notice of District Ranger Decisions 

Black Range District: The Herald, 
published in Truth or Consequences 
Weekly on Thursday. Sierra County, 
New Mexico. 

Luna District: Catron County Courier. 
published in Reserve weekly on 
Thursday, Catron County, New Mexico. 

Quemado District: Catron County 
Courier, published in Reserve weekly on 
Thursday, Catron County, New Mexico. 

Reserve District: Catron County 
Courier, published in Reserve weekly on 
Thursday, Catron County. New Mexico. 

Glenwood District: Silver City Daily 
Press, published Monday-Saturday in 
Silver City. Grant County. New Mexico. 

Mimbres District: Silver City Daily 
Press, published Monday-Saturday in 
Silver City, Grant County. New Mexico. 

Silver City District: Silver City Daily 
Press , published Monday-Saturday in 
Silver City, Grant County, New Mexico. 

Wilderness District: Silver City Daily 
Press, published Monday-Saturday in 
Silver City, Grant County. New Mexico. 

Lincoln National Forest 

Notice of Forest Supervisor Decisions 

Alamogordo Daily News , published 
Sunday-Monday in Alamogordo, Otero 
County. New Mexico. 

Notice of District Ranger Decisions: 

Cloudcroft District: Alamogordo Daily 
News, published Sunday-Monday in 
Alamogordo, Otero County. New 
Mexico. 

Guadalupe District: Carlsbad Current 
Argus, published daily except Saturday, 
in Carlsbad. Eddy County. New Mexico. 

Mayhill District: Alamogordo Daily 
News, published Sunday-Monday in 
Alamogordo, Otero County, New 
Mexico. 

Smokey Bear District: Ruidoso News, 
published weekly Monday and 
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Thursday in Ruidoso, Lincoln County, 
New Mexico. 

Santa Fe National Forest 

Notice of Forest Supervisor Decisions: 

Albuquerque Journal, published daily 
in Albuquerque. Bernalillo County, New 
Mexico. 

Notice of District Ranger Decisions: 

Coyote District: Albuquerque Journal', 
published daily in Albuquerque. 
Bernalillo County, New Mexico. 

Cuba District: Albuquerque Journal\ 
published daily in Albuquerque, 
Bernalillo County. New Mexico. 

Espanola District: Albuquerque 
Journal, published daily in Albuquerque, 
Bernalillo County, New Mexico. 

Jemez District: Albuquerque Journal, 
published daily in Albuquerque, 
Bernalillo County, New Mexico. 

Las Vegas District: Albuquerque 
Journal, published daily in Albuquerque, 
Bernalillo County, New Mexico. 

Pecos District: Albuquerque Journal, 
published daily in Albuquerque, 
Bernalillo County, New Mexico. 

Dated: April 2,1990. 

R. Forrest Carpenter, 

Deputy Regional Forester Resources. 

|FR Doc. 90-8079 Filed 4-6-90; 8:45 am] 

BILLING CODE 3410-11-** 


Packers and Stockyards 
Administration 

Posted Stockyards 

Pursuant to the authority delegated 
under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq .), 
it was ascertained that the livestock 
markets named below were stockyards 
within the definition of that term 
contained in section 302 of the Act, as 
amended (7 U.S.C. 202), and notice was 
given to the owners and to the public by 
posting notices at the stockyards as 
required by said section 302, on 
respective dates specified below. 


Faciity no. 

Name, and 
location of 
stockyard 

Date of posting 

AR-164. 

Poteau, Valley 
Cattle, Co.. 
Waldron. 
Arkansas. 

Mar 7, 1990. 

MN-187. 

Kitty Kruse Auction 
Service, Milaca. 
Minnesota. 

Jan. 30. 1990. 

MO-267. 

Tri-County Dairy 
Marketing 
Company, 
Conway. 

Missoun. 

Jan. 9. 1990. 

NC-161. 

Mount Olive 
Livestock 

Market, Inc., 
Faison, North 
Carolina. 

Feb. 2, 1990. 


Faciity no. 

Name, and 
location of 
stockyard 

Date of posting 

NM-120. 

Valley Livestock 
Auction, Inc., 
Milan, New 
Mexico. 

Jan. 30, 1990. 

TX-340. 

Elkhart Livestock 
Exchange. 

Elkhart, Texas. 

Mar. 12. 1990. 


Done at Washington. DC, this 2nd day of 
April 1990. 

Harold W. Davis, 

Director, Livestock Marketing Division, 
Packers and Stockyards Administration. 
[FR Doc. 90-8104 Filed 4-6-90: 8:45 am] 
BILLING CODE 3410-120-M 


Deposting of Stockyards 

It has been ascertained, and notice is 
hereby given, that the livestock markets 
named herein, originally posted on the 
respective dates specified below as 
being subject to the Packers and 
Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.), no longer come 
within the definition of a stockyard 
under said Act and are, therefore, no 
longer subject to the provisions of the 
Act. 


Facility No. 

Name and location of stockyard 

Date of posting 

KS-135. 

Sunflower Horse Auction—Glasco Division. Glasco, Kansas. 

Dec. 2. 1959. 

May 23. 1959. 

Apr. 11. 1950. 
Dec. 10. 1964 

Apr. 24, 1950. 

Feb. 14, 1963 

July 28. 1971. 

Apr. 4. 1971. 

Jan. 8. 1969. 

May 12. 1965. 
Sept 28, 1966 

KS-142. 

Holton Community Sale. Holton, Kansas ...........„.... 

KS-150. 

KS-162. 

Kiowa Sales Co.. Kiowa. Kansas ............ 

Moline Auction Company, Inc., Moline, Kansas ..... . 

KS-175. 

KS-190. 

MO-104. 

MO-105. 

Phillipsburg Livestock Market. Philltpsburg, Kansas ............... 

Farmers Livestock Exchange. Wakarusa. Kansas ~. T . T . .^ ____, . 

Sho Me Feeder Pigs. Inc., Ava. Missouri ....... 

Interstate Livestock Market, Inc., Bethany. Missouri ... 

MO-119.™ 

MO-122. 

MO-136. 

M.F.A. Livestock Association, Inc —Chillicothe Concentration Point, Chillicotbe. Missouri . 

Concordia Livestock Auction, A Division of Montana Land and Cattle Company, Concordia, Missouri ..... 

HRH Auction Co , Hamilton. Missouri ... 

MO-153. 

Lockwood Livestock Auction, Lockwood, Missouri ................ _ . 

Nov. 14. 1962 

Oct 3. 1969. 

May 9. 1959. 

Mar 14, 1963. 
May 20. 1959. 
Aug. 7, 1964. 

Mar. 28, 1963. 
May 18. 1959. 

Oct. 10, 1967. 

May 11. 1972. 

Mar. 15. 1973. 
Dec. 28. 1972. 
Feb. 15, 1974. 
Nov. 25. 1974. 
June 3. 1980. 

Aug. 19, 1980. 
June 27, 1981. 
Nov. 1. 1983. 

Feb. 17, 1984. 
June 5, 1985. 

May 26, 1987. 

MO-157. 

Four-Square Markets, Inc., Marshall. Missouri. 

MO-165.. 

MO-180. 

Moberly Auction Company. Moberly, Missouri. 

Palmyra Livestock Auction Market. Inc., Palmyra. Missouri ............... 

MO-185.. 

MO-188 .... 
MO-203 . 

Mercer County Sale Company, Inc., Pnnceton, Missoun. 

Rich Hill Sale Co., Rich Hill, Missouri .... 

Circle S. Livestock Auction. Stanberry, Missouri ........ 

MO-207... 

MO-216. 

Sho Me Feeder Pigs. Inc., Thayer. Missoun. 

City Scales. West Plains, Missouri......... 

MO-222 

Cassville Livestock Market. Inc., Cassville, Missouri.. 

MO-230... 

MO-231. 

Southwest Missoun Livestock Assn., Sarcoxie. Missouri. 

Rolla Livestock Auction Barn. Roila. Missouri ........ 

MO-235. 

Lakeland Livestock, Inc., Deepwater, Missouri ... 

MO-238. 

Southwest Feeder Pig Market. Inc., Nixa. Missouri ... 

MO-248.. 

MO-252. 

North American Auction Co.. Platte City, Missouri .... . . 

Grand River Auction, Jameson, Missouri ........... 

MO-253. 

SEMO Livestock Exchange. Inc., Charleston. Missouri. 

MO-257. 

Oregon Livestock Sales Co.. Oregon, Missouri. 

MO-259. 

Sarcoxie Community Sales. Inc., Sarcoxie. Missouri ......... 

MO-261. 

Lancaster Livestock Auction Co , Lancaster, Missouri .........„...... 

MO-264. 

MFA Livestock Association. Inc., Centerview. Missouri. . . 
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Notice or other public procedure has 
not preceded promulgation of the 
foregoing rule. There is no legal 
justification for not promptly deposting 
a stockyard which is no longer within 
the definition of that term contained in 
the Act. 

The foregoing is in the nature of a 
change relieving a restriction and may 
be made effective in less than 30 days 
after publication in the Federal Register. 
This notice shall become effective upon 
publication in the Federal Register. 

Authority: 42 Stat. 159, as amended and 
supplemented; 7 U.S.C. 181 et seq. 

Done at Washington, DC, this 2d day of 
April 1990. 

Harold W. Davis, 

Director. Livestock Marketing Division. 

[FR Doc. 90-8103 Filed 4-8-90; 8:45 am) 

BILLING CODE MIO-KD-N 


AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Public Information Collection 
Requirements Submitted to OMB for 
Review 

The Agency for International 
Development (A.I.D.) submitted the 
following public information collection 
requirements to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980, Pub. L. 96-511. 
Comments regarding these information 
collections should be addressed to the 
OMB reviewer listed at the end of the 
entry no later than ten days after 
publication. Comments may also be 
addressed to. and copies of the 
submissions obtained from the Reports 
Management Officer, John H. Elgin, (703) 
875-1608, IRM/PE, room 1100B, SA-14, 
Washington. DC 20523-1407. 

Date Submitted: March 30,1990. 

Submitting Agency: Agency for 
International Development. 

OMB Number: None. 

Form Number: None. 

Type of Submission: New. 

Title: Information on U.S. Private 
Organizations with Activities in Eastern 
Europe. 

Purpose: The U.S. public has shown 
interest in helping provide all manner of 
support to eastern Europe. The Support 
for Eastern Europe Act of 1989 
established the Eastern Europe Business 
Information Center (EEBIC) at the 
Commerce Department. Neither A.I.D. 
nor Commerce has existing information 
on what (PVOs) and other private 
groups are doing or plan to do in Eastern 
Europe. In order for A.I.D. to work with 
EEBIC to respond to requests from the 
public and coordinate future program 
efforts, information is needed about 


each of the organizations working or 
planning to work in Eastern Europe. 

Reviewer: Marshall Mills (202) 395- 
7340, Office of Management and Budget, 
room 3201. New Executive Office 
Building, Washington, DC 20503. 

Dated: March 30.1990. 

Wayne H. Van Vechten, 

Planning and Evaluation Division. 

|FR Doc. 90-8084 Filed 4-8-90; 8:45 am) 
BILLING CODE 6116-01-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 
(A-122-047] 

Elemental Sulphur from Canada; Final 
Results of Antidumping Duty 
Administrative Review and Revocation 
in Part 

agency: International Trade 
Administration/Import Administration. 
Department of Commerce. 
action: Notice of final results of 
antidumping duty administrative review 
and revocation in part. 

SUMMARY: On March 2,1989, the 
Department of Commerce published the 
preliminary results of its antidumping 
duty administrative review, tentative 
determination to revoke in part, and 
intent to revoke in part the antidumping 
finding on elemental sulphur from 
Canada. The review covers twelve 
producers and/or exporters and the 
period December 1,1986 through 
November 10,1987. 

We gave interested parties an 
opportunity to comment on our 
preliminary results, tentative 
determination to revoke in part, and 
intent to revoke in part. We received no 
comments. The final results of review 
are unchanged from those presented in 
the preliminary results of review, and 
we revoke the finding in part with 
respect to four companies. 

EFFECTIVE DATE: April 9, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Joseph A. Fargo or Laurie A. Licksinger, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-5253. 
SUPPLEMENTARY INFORMATION: 

Background 

On March 2.1989, the Department of 
Commerce (the Department) published 
in the Federal Register (54 FR 8770) the 
preliminary results of antidumping duty 
administrative review, tentative 
determination to revoke in part, and 
intent to revoke in part the antidumping 


finding on elemental sulphur from 
Canada (December 17,1973, 38 FR 
34655). We have now completed the 
administrative review in accordance 
with section 751 of the Tariff Act of 1930 
(the Tariff Act). 

Scope of the Review 

Imports covered by the review are 
shipments of elemental sulphur from 
Canada. During the period such 
merchandise was classifiable under item 
415.4500 of the Tariff Schedules of the 
United States Annotated (TSUSA). This 
merchandise is currently classifiable 
under Harmonized Tariff System (HTS) 
item 2503.10.00. The TSUSA and HTS 
item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 

The review covers twelve producers 
and/or exporters and the period 
December 1,1986 through November 30, 
1987. 

Final Results of Review and Revocation 
in Part 

We gave parties an opportunity to 
comment on the March 2,1989 notice. 
We received no comments. The final 
results of the review are unchanged 
from those presented in the notice of 
preliminary results of review, and we 
determine that the following margins 
exist: 


Producer/Exporter 

Period of review 

Margin 

(percent) 

BP Resources 

12/01/86-11/30/ 

>5.56 

Canada. 

87 


Burza Resources.... 

12/01/86-11/30/ 

87. 

0 

Cities Services Oil 

12/01/86-07/09/ 

‘0 

& Gas. 

87. 


Cornwall 

12/01/86-11/30/ 

>3.84 

Chemicals. 

87. 


Home Oil .. 

12/01/86-11/30/ 

87. 

0 

InterRedec. 

12/01/86-11/30/ 

87. 

0 

Imperial Oil. 

12/01/86-07/09/ 

87. 

0 

Petro-Canada 

12/01/86-11/30/ 

0 

Resources 

87. 


PetroGass 

12/01/86-06/19/ 

>0 

Processing. 

87. 


Suncor. 

12/01/86-11/30/ 

87. 

* 0 

Texaco Canada. 

12/01/86-07/09/ 

87. 

0 

Timshel ... 

12/01/86-11/30/ 

87. 

28 90 


1 No shipments during the period; margins from 
last review in which there were shipments. 


The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. The 
Department will issue appraisement 
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instructions directly to the Customs 

Service. 

Furthermore, as provided for by 
section 751(a)(1) of the Tariff Act. a cash 
deposit of estimated antidumping duties 
based on the above margins shall be 
required for these firms. For any 
shipments of this merchandise produced 
or exported by the remaining known 
producers and/or exporters not covered 
in this review, the cash deposit will 
continue to be at the rate published in 
the final results of the last 
administrative review for those firms 
can we cite the appropriate Federal 
Register notice. For any future entries of 
this merchandise from a new producer 
and/or exporter, not covered in this or 
prior administrative reviews, whose first 
shipments occurred after November 30, 
1987, and who is unrelated to the 
reviewed Firms or any previously 
reviewed firm, no cash deposit shall be 
required. These deposit requirements 
are effective for all shipments of 
Canadian elemental sulphur entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice and shall 
remain in effect until publication of the 
final results of the next administrative 
review. 

For the reasons set forth in die 
preliminary results, we are satisfied that 
there is no likelihood of resumption of 
sales at less than fair value by 
PetroGass, Cities Service, Imperial, and 
Texaco Canada. Accordingly, we revoke 
in part the antidumping finding on 
elemental sulphur from Canada. This 
partial revocation applies to all 
unliquidated entries of this merchandise 
exported by PetroGass entered, or 
withdrawn from warehouse, for 
consumption on or after June 19.1987, 
the date of our tentative revocation in 
part with respect to PetroGass (53 FR 
23327). This partial revocation applies to 
all unliquidated entries of this 
merchandise exported by Cities Service, 
Imperial, and Texaco for consumption 
on or after July 9.1987, the date of our 
tentative revocation in part with respect 
to these firms (53 FR 25895). The 
Department shall instruct the Customs 
Service not to assess antidumping duties 
on all appropriate entries. 

This administrative review, 
revocation in part, and notice are in 
accordance with section 751 (a)(1) and 
(c) of the Tariff Act (19 U.S.C. 1675 
(a)(1). (c)) and 5 353.22 of the 
Departments regulations (19 CFR 
353.22}. 


Dated: March 28,1990. 

Lisa B. Barry, 

Acting Assistant Secretory for Import 
Administration. 

[FR Doc. 90-8060 Filed 4-6-90; 6.45 ami 
BILUNG COOf 3510-0S-M 


I A-122-808) 

Termination of Antidumping Duty 
Investigation: Limousines From 
Canada 

agency: Import Administration, 
International Trade Administration, 
Commerce. 
action: Notice. 

summary: In a letter dated March 22, 
1990, petitioner withdrew its petition for 
the imposition of antidumping duties 
filed on July 24,1989 on limousines from 
Canada. Based on the withdrawal, we 
are terminating this investigation. 
EFFECTIVE DATE: April 9, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Karmi Leiman or Bradford Ward, Office 
of Antidumping Investigations. Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 377-8498 or 377-5288, 
respectively. 

SUPPLEMENTARY INFORMATION: 

Case History 

On July 24,1989, we received a 
petition in proper form from 
Southampton Coachworks Ltd. on behalf 
of the U.S industry producing 
limousines. We initiated an antidumping 
duty investigation on August 14,1989 (54 
FR 34804. August 22.1989). 

On January 2,1990, we issued an 
affirmative preliminary determination 
(55 FR 764. January 9,1990). On March 
19,1990, we issued an affirmative final 
determination (55 FR 11038, March 26, 
1990). 

Scope of Investigation 

The United States has developed a 
system of tariff classification based on 
the international harmonized system of 
customs nomenclature. On January 1, 
1989, the United States fully converted 
to the Harmonized Tariff Schedule 
(HTS) as provided for in section 1201 et 
seq. of the Onmibus Trade and 
Competitiveness Act of 1988. All 
merchandise entered or withdrawn from 
warehouse for consumption on or after 
this date will be classified solely 
according to the appropriate HTS item 
numbers. The HTS item numbers are 
provided for convenience and Customs 
purposes. The written description 


remains dispositive as to the scope of 
the product coverage. 

The product covered by this 
investigation is limousines, which is 
defined as extended wheelbase and 
expanded seating capacity motor 
vehicles principally designed for the 
transport of persons, of a cylinder 
capacity exceeding 1,500 cubic 
centimeters, and having spark-ignition 
internal combustion reciprocating piston 
engines of six or more cylinders 
(gasoline-engine powered). The vehicles 
are built on Lincoln Town Car, Mercury 
Grand Marquis, Cadillac Brougham or 
any other six or eight cylinder gasoline 
engine powered chassis. The vehicle is 
cut in half and the wheelbase is 
extended, thereby providing additional 
rear seating capacity, area and comforts. 
The sheet metal work is formed to 
compliment the original design of the 
base car. The vehicles are used by 
private individuals, corporations and 
limousine services. 

Prior to January 1 , 1989. limousines 
were classifiable under items 806.2040, 
692.1015 and 692.1030 of the Tariff 
Schedules of the United States 
Annotated (TSUSA). The HTS 
classification for the subject 
merchandise changed as of January 1. 
1990. HTS subheadings 8703.23.00.75 and 
8703.24.00.75 no longer exist. These have 
been replaced by the following 
subheadings: 8703.23.0072; 870373.00.74; 
8703.23.00.76; 8703.23.00.78; 8703.24.00.62; 
8703.24.00.64; 8703.24.00.66; 8703.24.00.68. 
In addition, limousines might be eligible 
to be entered under HI'S subheadings 
8703.23.00.62, 8703.23.00.64, 8703.23.00.66. 
870373.00.68, 870374.00.52, 8703.24.00.54. 
8703.24.00.56, 8703.24.00.58, 9802.00.50.40 
and 8702.90.00.00. 

Termination of Investigation 

In a letter dated March 22,1990 
(received by the Department on March 
27,1990), petitioner notified the 
Department that it is withdrawing its 
July 24,1989 petition. Petitioner 
requested that the Department terminate 
the investigation. 

Under section 353.17 of the 
Department’s regulations (19 CFR 
353.17), the Department may terminate 
an investigation after the withdrawal of 
the petition by the petitioner, after 
notifying all parties to the proceeding, 
and after consultation with the 
International Trade Commission (ITC). 
The Department may not terminate an 
investigation unless it concludes that the 
termination is in the public interest. We 
have notified all parties to the 
proceeding and consulted with the ITC. 

In addition, we have concluded that 
termination of the investigation is in the 
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public interest. Accordingly, we are 
terminating the antidumping duty 
investigation of limousines from 
Canada. This action is taken pursuant to 
section 734(a)(1) of the Tariff Act of 
1930, as amended. 

We will instruct the U.S. Customs 
Service to terminate the suspension of 
liquidation on entries of limousines from 
Canada. Any cash deposit on entries of 
limousines from Canada made pursuant 
to our preliminary or final 
determinations shall be refunded and 
any bond shall be released. 

Dated: March 30.1990. 

Eric I. Garfinkel, 

Assistant Secretary for Import 
Administration. 

|FR Doc. 90-8061 Filed 4-6-90; 8:45 am] 

BILLING COOE 3510-DS-M 


[C-333-001] 

Cotton Sheeting and Sateen From 
Peru; Determination Not To Revoke 
Countervailing Duty Order 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of determination not to 
revoke countervailing duty order. 

summary: The Department of 
Commerce is notifying the public of its 
determination not to revoke the 
countervailing duty order on cotton 
sheeting and sateen from Peru. 

EFFECTIVE DATE: March 9,1990. 

FOR FURTHER INFORMATION CONTACT: 

Al Jemmot or Paul McGarr, Office of 
Countervailing Compliance, 

International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2786. 
SUPPLEMENTARY INFORMATION: On 
February 1,1990, the Department of 
Commerce (‘'the Department”) 
published in the Federal Register (55 FR 
3437) its intent to revoke the 
countervailing duty order on cotton 
sheeting and sateen from Peru (48 FR 
4501; February 1,1983). The Department 
may revoke an order if the Secretary 
concludes that the order is no longer of 
interest to interested parties. We had 
not received a request for an 
administrative review of the order for 
the last four consecutive annual 
anniversary months. 

On February 28,1990. The American 
Textile Manufacturers Institute, Inc. 
objected to our intent to revoke the 
order. Therefore, we no longer intend to 
revoke the order. 

This notice is in accordance with 19 
CFR 355.25(d). 


Dated: April 2,1990. 

Joseph A. Spetrini, 

Deputy Assistant Secretary for Compliance . 
[FR Doc. 90-8062 Filed 4-6-90: 8:45 am] 

BILLING COOE 3510-DS-M 


IC-333-002] 

Cotton Yarn From Peru; Determination 
Not To Revoke Countervailing Duty 
Order 

AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 
action: Notice of determination not to 
revoke counte rvailing duty order. _ 

summary: The Department of 
Commerce is notifying the public of its 
determination not to revoke the 
countervailing duty order on cotton yam 
from Peru. 

EFFECTIVE DATE: April 9, 1990. 

FOR FURTHER INFORMATION CONTACT: 

Al Jemmott or Paul McGarr, Office of 
Countervailing Compliance, 

International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2786. 
SUPPLEMENTARY INFORMATION: On 
February 1.1990, the Department of 
Commerce ("the Department’’) 
published in the Federal Register (55 FR 
3438) its intent to revoke the 
countervailing duty order on cotton yarn 
from Peru (48 FR 4508; February 1,1983). 
The Department may revoke an order if 
the Secretary concludes that the order is 
no longer of interest to interested 
parties. We had not received a request 
for an administrative review of the order 
for the last four consecutive annual 
anniversary months. 

On February 21,1990. The American 
Yarn Spinners Association Inc. objected 
to our intent to revoke the order. 
Therefore, we no longer intend to revoke 
the order. 

This notice is in accordance with 19 
CFR 355.25(d). 

Dated: April 2.1990. 

Joseph A. Spetrini, 

Deputy Assistant Secretary for Compliance. 
[FR Doc. 90-8063 Filed 4-6-90: 8:45 am] 

BILLING CODE 3510-OS-M 


National Oceanic and Atmospheric 
Administration 

Listing Endangered and Threatened 
Species: Notice of Status Review for 
Sockeye Salmon (Oncorhynchus 
nerka) 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


action: notice of status review and 
request for information.___ 

summary: NMFS is conducting a status 
review of sockeye salmon 
(Oncorhynchus nerka) populations in 
the Salmon River Basin (Idaho) to 
determine if any should be proposed for 
listing as threatened or endangered 
under the Endangered Species Act of 
1973 (ESA). To ensure a comprehensive 
review, NMFS is soliciting information 
and data concerning the status of these 
populations. 

DATES: Comments and information must 
be received by June 8,1990. 
addresses: Comments should be 
submitted to Einar Wold, Chief, 
Environmental and Technical Services 
Division, National Marine Fisheries 
Service. 1002 NE. Holladay Street- 
Room 620, Portland, Oregon 97232. 

FOR FURTHER INFORMATION CONTACT: 
Merritt Tuttle, Environmental and 
Technical Services Division, NMFS, 
Portland. Oregon 97232 (503/230-5424 or 
FTS/429-5424) or Patricia Montanio, 
Protected Species Management Division, 
NMFS, 1335 East-West Highway, Silver 
Spring, MD 20910 (301/427-2322). 
SUPPLEMENTARY INFORMATION: 

Background 

NMFS is conducting a status review ol 
sockeye salmon in the Salmon River 
Basin (Idaho) under the ESA. Section 
4(a)(1) of the ESA specifies five listing 
criteria to be evaluated in reviewing the 
status of species or populations. Species 
may be listed as endangered or 
threatened because of any of the 
following factors: (1) Present or 
threatened destruction, modification or 
curtailment of its habitat or range; (2) 
overutilization for commercial, 
recreational, scientific, or educational 
purposes; (3) disease or predation; (4) 
inadequacy of existing regulatory 
mechanisms; or (5) other natural or 
manmade factors affecting its continued 
existence. Listing determinations are 
made solely on the best scientific and 
commercial data available after taking 
into account any efforts made by a state 
or foreign nation to protect the species. 

NMFS is soliciting information and 
comments concerning the status of this 
species to ensure that the review is 
complete and based on the best 
scientific and commercial data 
available. NMFS will seek the views of 
the Governors of Idaho, Oregon and 
Washington, and will request 
information from them on the status of 
the populations under consideration. 
Other interested parties are invited to 
submit any factual information germane 
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lo the status review of sockeye salmon 
in the Salmon River Basin (Idaho). We 
request that these data, information and 
comments be accompanied by (1) 
supporting documentation such as maps, 
bibliographic reference or reprints of 
pertinent publications, and (2) the 
person’s name, address, and any 
association, institution, or business that 
the person represents. 

If the status review concludes that a 
listing of certain populations as 
threatened or endangered is warranted, 
a proposed listing will be published in 
the Federal Register for public review. 

Dated: April 2,1990. 

N. Foster, 

Director. Office of Protected Resources and 
Habitat Programs. 

[FR Doc. 90-80G9 Filed 4-6-90; 8:45 am) 

BILLING COOE 3610-32-11 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket Nos. RP88-94-02S, RP89-189-003J 

Natural Gas Pipeline Co. of America; 
Compliance Filing 

April 2,1990. 

Take notice that on March 20,1990, 
Natural Gas Pipeline Company of 
America (Natural) submitted for filing 
six (6) copies each of the Eighth Revised 
Sheet Nos. 169 and 170 to be a part of its 
FERC Gas Tariff, Third Revised Volume 
No. 1. The proposed effective date of the 
revised tariff sheets is May 1,1990. The 
purpose of the filing is to comply with 
the Commission’s “Order on Technical 
Conference” (Order) issued on February 
23, 1990, 50 FERC fl61__(1990). 

Natural requests that the Commission 
grant any waivers it deems necessary to 
allow the tariff sheets to become 
effective May 1,1990. A copy of the 
filing was mailed to Natural’s 
jurisdictional sales customers, interested 
State regulatory agencies, and all parties 
set out on the official service list in 
Docket Nos. RP88-94-000, et al. 

Any person desiring to protest the 
subject filing should file a protest with 
the Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE.. Washington. DC 20426. in 
accordance with 18 CFR 385.214 and 
385.211. All such protests must be filed 
on or before April 9.1990. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 


intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Ca&helL 

Secretary. 

[FR Doc. 90-8068 Filed 4-6-90; 8:45 ami 
BILLING CODE 6717-01-M 


Office of Conservation and 
Renewable Energy 

Energy Conservation Program for 
Consumer Products; Application for 
Interim Waiver and Petition for Waiver 
of Furnace Test Procedures From 
Carrier Corporation (F-022) 

agency: Conservation and Renewable 
Energy Office, Department of Energy. 

summary: Today’s notice publsihes a 
letter granting an Interim Waiver to 
Carrier Corporation (Carrier) from the 
existing Department of Energy (DOE) 
test procedures for furnaces regarding 
blower time delay for Carrier’s line of 
58SSC/395C. 58PAV/303K, 58DHC/ 
376C. 58RAV/373L induced draft 
furnaces and 58SXA/398A, 58DX/399A 
induced draft condensing furnaces. 

Today’s notice also publishes a 
“Petition for Waiver” from Carrier. 
Carrier’s Petition for Waiver requests 
DOE to grant relief from the DOE test 
procedures relating to the blower time 
delay specification. Carrier seeks to test 
using a blower delay time of 66 seconds 
for 58SSC/395C. 58PAV/383K. 58DHC/ 
376C induced draft furnaces and 60 
seconds for 58SXA/398A, 58DX/399A 
inducted draft condensing furnaces 
instead of the specified 1.5 minute delay 
between burner on-time and blower on- 
time. DOE is soliciting comments, data, 
and information respecting the Petition 
for Waiver. 

dates: DOE will accept comments, data, 
and information not later than May 9, 
1990. 

addresses: Written comments and 
statements shall be sent to: Department 
of Energy, Office of Conservation and 
Renewable Energy. Case No. F-022, Mail 
Shop CE-132, Forrestal Building, 1000 
Independence Avenue, SW., 

Washington. DC 20585. 

FOR FURTHER INFORMATION CONTACT 

Cyrus H. Nasseri. U.S. Department of 
Energy. Office of Conservation and 
Renewable Energy, Mail station CE- 
132, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington. DC 20585, (202) 586-9127 
Eugene Margolis, Esq., U.S. Department 
of Energy, Office of General Counsel. 
Mail Station GC-12, Forrestal 
Building, 1000 Independence Avenue. 


SW.. Washington. DC 20585, (202) 

586-9507. 

Background 

The Energy Conservation Program for 
Consumer Products (other than 
automobiles) was established pursuant 
to the Energy Policy and Conservation 
Act (EPCA). Public Law 94-163, 89 Stat. 
917, as amended by the National Energy 
Conservation Policy Act (NECPA), 
Public Law 95-619, 92 Stat. 3266, the 
National Appliance Energy 
Conservation Act of 1987 (NAECA). 
Public Law 100-12, and the National 
Appliance Energy Conservation 
Amendments of 1988 (NAECA 1988), 
Public Law 100-357, which requires DOE 
to prescribe standardized test 
procedures to measure the energy 
consumption of certain consumer 
products, including furnaces. The intent 
of the test procedures is to provide a 
comparable measure of energy 
consumption that will assist consumers 
in making purchasing decisions. These 
test procedures appear at 10 CFR part 
430, subpart B. 

DOE has amended the prescribed test 
procedures by adding 10 CFR 430.27 on 
September 26, 1980, creating the waiver 
process. 45 FR 64108. DOE further 
amended the Department’s appliance 
test procedure waiver process to allow 
the Assistant Secretary for Conservation 
and Renewable Energy (Assistant 
Secretary) to grant an interim waiver 
from test procedure requirement to 
manufacturers that have petitioned DOE 
for a waiver of such prescribed test 
procedures. 51 FR 42823, November 26, 
198a 

The waiver process allows the 
Assistant Secretary to waive 
temporarily test procedures for a 
particular basic model when a petitioner 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate 
the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. Waivers 
generally remain in effect until final test 
procedure amendments become 
effective, resolving the problem that is 
the subject of a waiver. 

The interim waiver provisions, added 
by the 1986 amendment, allow the 
Assistant Secretary to grant an interim 
waiver when it is determined that the 
applicant will experience economic 
hardship if the Application for Interim 
Waiver is denied, if it appears likely 
that the petition for waiver will be 
granted, and/or the Assistant Secretary 
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determined that it would be desirable 
for public policy reasons to grant 
immediate relief pending a 
determination on the petition for waiver. 

On January 29.1990, Carrier filed an 
Application for an Interim Waiver 
regarding blower time delay. Carrier's 
application seeks an interim waiver 
from the DOE test provisions that 
require a 1.5 minute time delay between 
the ignition of the burner and starting of 
the circulating air blower. Instead, 
Carrier's requests the allowance to test 
using a 66 second blower time delay 
when testing its 58SSC/395C, 58PAV/ 
383K, 58DHC/376C. 58RAV/373L 
induced draft furnaces and 60 second 
blower time delay when testing its 
58SXA/398A. 58DX/399A induced draft 
condensing furnaces. Carrier states that 
the 66 second, and 60 second delay, 
respectively are indicative of how these 
furnaces actually operate. Such a delay 
results in an energy savings of 
approximately 0.4 and 0.7 percent, 
respectively. Since current DOE test 
procedures do not address this variable 
blower time delay, Carrier asks that the 
interim waiver be granted. 

Previous waivers for this type of 
timed blower delay control have been 
granted by the Department to the 
Coleman Company, 50 FR 2710, January 
18,1985, the Magic Chef Company, 50 FR 
41553, October 11,1985, the Rheem 
Manufacturing Company, 53 FR 48574, 
December 1.1988, and the Trane 
Company. 54 FR 19226, May 4,1989. 

Thus, it appears likely that the Petition 
for Waiver will be granted for blower 
time delay. 

The Department Finds that it would be 
desirable for public policy reasons to 
grant Carrier’s Application for Interim 
Waiver. Specifically, in those instances 
where the likely success of the petition 
for waiver has been demonstrated based 
upon DOE having granted a waiver for a 
similar product design, it is in the 
public’s interest to have the similar 
products tested and rated for energy 
consumption on a comparable basis. 

Pursuant to paragraph (b) of 10 CFR 
430.27, DOE is hereby publishing the 
"Petition for Waivers" in its entirety. 

The petition contains no confidential 
information. DOE solicits comments, 
data, and information respecting the 
petition. 

In addition, pursuant to paragraph (e) 
of 5 430.27 of the Code of Federal 
Regulations, the following letter granting 
the Application for Interim Waiver was 
issued to Carrier Corporation. 


Issued in Washington. DC. March 29.1990. 

J. Michael Davis, 

Assistant Secretary, Conservation and 
Renewable Energy. 

Department of Energy 
March 29.1990. 

Mr. Edward A. Baily, Vice President 
Carrier Corporation. P.O. Box 4608, Carrier 
Park, Syracuse, NY 13221. 

Dear Mr. Baily: This is in response to your 
January 29,1990. Application for Interim 
Waiver and Petition for Waiver from the 
Department of Energy (DOE) test procedures 
for furnaces when testing Carrier Corporation 
58SSC/395C. 58PAV/383K. 58DHC/376C, 
58RAV/373L induced draft furnaces and 
58SXA/398A 58DX/399A induced draft 
condensing furnaces regarding blower time 
delay. 

Pursuant to the Energy Policy and 
Conservation Act, as amended, the 
Department has prescribed test procedures to 
measure the energy consumption of certain 
major household appliances, including 
furnaces. The intent of the test procedures is 
to provide a comparable measure of energy 
consumption that will assist consumers in 
making purchase decisions. These test 
procedures appear in the Code of Federal 
Regulations at 10 CFR part 430, subpart B. 

DOE amended the test procedure 
regulations on September 26.1980 (45 FR 
64108] and November 26.1986, (51 FR 42823) 
by adding paragraph 430.27. These provisions 
allow the Assistant Secretary for 
Conservation and Renewable Energy to 
waive temporarily test procedures for a 
particular basic model when a petitioner 
shows that the basic model contains one or 
more design characteristics which prevent 
testing of the basic model according to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate the 
basic model in a manner so unrepresentative 
of its true energy consumption characteristics 
as to provide materially inadequate 
comparative data. The 1988 amendments 
added provisions allowing the Assistant 
Secretary to grant an interim waiver for a 
particular basic model when a petitioner 
demonstrates the likely success of the 
petition for waiver, it is determined that the 
applicant will experience economic hardship 
if the Application for Interim Waiver is 
denied and/or the Assistant Secretary 
determines that it would be desirable for 
public policy reasons to grant immediate 
relief pending a determination on the petition 
for waiver. 

Previous waivers for timed blower delay 
control have been granted to the Coleman 
Company, 50 FR 2710, January 18,1985, Magic 
Chef Company. 50 FR 41553, October 11,1985, 
Rheem Manufacturing Company. 53 FR 48574, 
December 1,1988, and the Trane Company. 

54 FR 19226, May 4,1989. 

Carrier’s Application for Interim Waiver 
does not provide sufficient information for 
the Department of evaluate what, if any, 
economic impact or competitive disadvantage 
Carrier will likely experience absent a 
favorable determination on the application 
for interim waiver. Carrier feels that its 
competitive position in the marketplace 
would be compromised if this Application for 


Interim Waiver is not granted. However, the 
Department finds that it would be desirable 
for public policy reasons to grant Carrier’s 
Application for Interim Waiver. Specifically, 
in those instances where the likely success of 
the petition for waiver has been 
demonstrated based upon DOE having 
granted a waiver for a similar product design, 
it is in the public’s interest to have the similar 
products tested and rated for energy 
consumption on a comparable basis. 

Therefore, Carrier's Application for an 
Interim Waiver requesting a change from the 
DOE test procedures for its 58SSC/395C, 
58PAV/383K, 58DHC/376C. 58RAV/373L 
induced draft furnaces and 58SXA/398A, 
58DX/399A induced draft condensing 
furnaces regarding blower time delay is 
granted. 

Carrier shall be permitted to test its line of 
58SSC/395C. 58PAV/383K. 58DHC/376C, 
58RAV/373L induced draft furnaces and 
58SXA/398A. 58DX/399A induced draft 
condensing furnaces on the basis of the test 
procedures specified in 10 CFR part 430, with 
the modification set forth below. 

(i) Section 9.3.1 of ANSI/ASHRAF. 

Standard 103-1982 is deleted and replaced 
with the following paragraph: 

Gas- and Oil-Fueled Central Furnaces. 
After equilibrium conditions are achieved 
following the cool-down test and the required 
measurements performed, turn on the furnace 
and measure the flue gas temperature, using 
the thermocouple grid described above, at 0.5 
and 2.5 minutes after the main bumer(s) 
comes on. After the burner start-up. delay the 
blower start-up by 1.5 minutes (t-), unless: (1) 
The furnace employs a single motor to drive 
the power burner and the indoor air 
circulation blower, in which case the burner 
and blower shall be started together, (2) the 
furnace is designed to operate using an 
unvarying delay time that is other than 1.5 
minutes, in which case the fan control shall 
be permitted to start the blower, or (3) the 
delay time results in the activation of a 
temperature safety device which shuts off the 
burner, in which case the fan control shall be 
permitted to start the blower. In the latter 
case, if the fan control is adjustable, set it to 
start the blower at the highest temperature. If 
the fan control is permitted to start the 
blower, measure time delay, (t-), using a stop 
watch. Record the measured temperatures. 
During the heat-up test for oil-fueled 
furnaces, maintain the draft in the flue pipe 
with + 0.01 inch of water gauge of the 
manufacturer’s recommended on-period 
draft. 

This interim waiver is based upon the 
presumed validity of statements and all 
allegations submitted by the company. This 
interim waiver may be revoked or modified 
at any time upon a determination that the 
factual basis underlying the application is 
incorrect. 

The interim waiver shall remain in effect 
until the Department of Energy issues a 
determination on Carrier’s Petition for 
Waiver. 
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Sincerely. 

J. Michael Davis. P.E. 

Assistant Secretary, Conservation and 
Renewable Energy. 

January 29,1990. 

The Assistant Secretary for Conservation and 
Renewable Energy, 

United States Department of Energy, 2000 
Independence Avenue, SW., Washington, 
DC 20585. 

Gentlemen: 

Subject: Petition for Waiver And Application 
For Interim Waiver 

This is a Petition for Waiver and 
Application for Interim Waiver which are 
submitted pursuant to title 10 CFR 430.27 as 
amended November 14,1986. Waiver is 
requested from Test Procedures for 
Measuring the Energy Consumption of 
Furnaces found in appendix N to subpart B of 
part 430. 

Under the existing Test Procedure, a 1.5 
minute time delay between burner and 
blower startup is required. Carrier requests a 
waiver from the specified 1.5 minute delay. In 
its place, we request the use of a 66 second 
delay on Carrier’s line of 58SSC/395C. 
58PAV/383K. 58DHC/376C, and 58RAV/373L 
induced draft mid-efficiency furnaces. 

We are also requesting the use of a 60 
second delay on our line of 58SXA/398A and 
58DX/399A induced draft condensing 
furnaces. 

The time delays in both lines of equipment 
are fixed within the furnace control, and 
cannot be adjusted by the installer or 
servicer. 

The current test procedures do not credit 
Carrier for the energy savings associated 
with the shorter blower time delays. Test 
data on our mid-efficiency furnaces show a 
5% decrease in the heat-up cycle energy loss 
when using the 66 second delay, resulting in 
an increase in AFUE of approximately 0.4 
AFUE points. 

Test data on our condensing furnaces show 
a similar decrease in the heat-up cycle energy 
loss. When you include the increased amount 
of condensate formed during the condensate 
cyclic test, the AFUE increases by 
approximately 0.7 AFUE points. Confidential 
supporting test data is available upon 
request. 

Carrier is confident that a waiver will be 
granted for public policy reasons in the light 
of previous rulings in which DOE granted 
waivers of this type to the Coleman 
Company. Magic Chef Company, Rheem 
Manufacturing, and the Trane Company. In 
addition, an interim waiver of this type was 
recently granted to Lennox Industries. Lastly, 
the proposed ASHRAE Standard 103-88 
allows the U9e of non-adjustable blower on- 
delays in place of the specified 90 seconds. 
Both DOE and NIST were instrumental in the 
development of Standard 103-88, and 
suggested it be included so as to address 
furnaces with fixed blower on-delays. 

Respectfully, 

Edward A. Baily, 

Vice President, Government & Industry 
Relations, North American Operations. 

|FR Doc. 90-8114 Filed 4-6-$0; 8:45 am| 

BILLING! CODE 64S0-01-M 


Energy Conservation Program for 
Consumer Products; Application for 
Interim Waiver and Petition for Waiver 
of Furnace Test Procedures From Hell- 
Quaker Corporation (F-021) 

agency: Conservation and Renewable 
Energy Office, Department of Energy. 
summary: Today’s notice publishes a 
letter granting an Interim Waiver to 
Heil-Quaker Corporation (Heil-Quaker) 
from the existing Department of Energy 
(DOE) test procedures for furnaces 
regarding blower time delay for Heil- 
Quaker’s series NUGK(—). NDGK(-f), 
NUGS( —) condensing gas furnaces and 
NUGE( —), NDGE(—) induced draft gas 
furnaces. 

Today’s notice also publishes a 
"Petition for Waiver" from Heil-Quaker. 
Heil-Quaker's Petition for Waiver 
requests DOE to grant relief from the 
DOE test procedures relating to the 
blower time delay specification. Heil- 
Quaker seeks to test using a blower 
delay time of 30 seconds instead of the 
specified 1.5 minute delay between 
burner on-time and blower on-time. 

DOE is soliciting comments, data, and 
information respecting the Petition for 
Waiver. 

dates: DOE will accept comments, data, 
and information not later than May 9, 
1990. 

addresses: Written comments and 
statements shall be sent to: Department 
of Energy, Office of Conservation and 
Renewable Energy, Case No. F-021, Mail 
Stop CE-132, Forrestal Building, 1000 
Independence Avenue, SW., 

Washington, DC 20585. 

FOR FURTHER INFORMATION CONTACT: 
Cyrus H. Nasseri, U.S. Department of 
Energy, Office of Conservation and 
Renewable Energy, Mail station CE- 
132. Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-9127. 
Eugene Margolis, Esq., U.S. Department 
of Energy, Office of General Counsel, 
Mail Station GC-12, Forrestal 
Building. 1000 Independence Avenue, 
SW., Washington, DC 20585, (202) 
580-9507. 

Background 

The Energy Conservation Program for 
Consumer Products (other than 
automobiles) was established pursuant 
to the Energy Policy and Conservation 
Act (EPCA), Public Law 94-163. 89 Stat. 
917, as amended by the National Energy 
Conservation Policy Act (NECPA), 

Public Law 95-619, 92 Stat. 3266, the 
National Appliance Energy 
Conservation Act of 1987 (NAECA), 

Public Law 100-12, and the National 
Appliance Energy Conservation 


Amendments of 1988 (NAECA 1988), 
Public Law 100-357, which requires DOE 
to prescribe standardized test 
procedures to measure the energy 
consumption of certain consumer 
products, including furnaces. The intent 
of the test procedures is to provide a 
comparable measure of energy 
consumption that will assist consumers 
in making purchasing decisions. These 
test procedures appear at 10 CFR part 
430, subpart B. 

DOE has amended the prescribed test 
procedures by adding 10 CFR 430.27 on 
September 26,1980, creating the waiver 
process. 45 FR 64108. DOE further 
amended the Department’s appliance 
test procedure waiver process to allow 
the Assistant Secretary for Conservation 
and Renewable Energy (Assistant 
Secretary) to grant an interim waiver 
from test procedure requirements to 
manufacturers that have petitioned DOE 
for a waiver of such prescribed test 
procedures. 51 FR 42823, November 26, 
1986. 

The waiver process allows the 
Assistant Secretary to waive 
temporarily test procedures for a 
particular basic model when a petitioner 
shows that the basic model contains one 
or more design characteristics which 
prevent testing according to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate 
the basic model in a manner so 
unrepresentative of its true energy 
consumption as to provide materially 
inaccurate comparative data. Waivers 
generally remain in effect until final test 
procedure amendments become 
effective, resolving the problem that is 
the subject of a waiver. 

The interim waiver provisions, added 
by the 1986 amendment, allow the 
Assistant Secretary to grant an interim 
waiver when it is determined that the 
applicant will experience economic 
hardship if the Application for Interim 
Waiver is denied, if it appears likely 
that the petition for waiver will be 
granted, and/or the Assistant Secretary 
determined that it would be desirable 
for public policy reasons to grant 
immediate relief pending a 
determination on the petition for waiver. 

On January 4,1990, Heil-Quaker filed 
an Application for an Interim Waiver 
regarding blower time delay. Heil- 
Quaker's application seeks an interim 
waiver from the DOE test provisions 
that require a 1.5 minute time delay 
between the ignition of the burner and 
starting of the circulating air blower. 
Instead. Heil-Quaker's requests the 
allowance to test using a 30 second 
blower time delay when testing its 
series NUGK(-), NDGK( +), NUGS(-) 
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condensing gas furnaces and NUGE( —), 
NDGE( —) induced draft gas furnaces. 
Heil-Quaker states that the 30 second 
delay is indicative of how these 
furnaces actually operate. Such a delay 
results in an energy savings of 
approximately 1.0 percent. Since current 
DOE test procedures do not address this 
variable blower time delay, Heil-Quaker 
asks that the interim waiver be granted. 

Previous waivers for this type of 
timed blower delay control have been 
granted by the Department to the 
Coleman Company, 50 FR 2710, January 
18,1985, the Magic Chef Company, 50 FR 
41553, October 11,1985, the Rheem 
Manufacturing Company, 53 FR 48574. 
December 1,1988, and the Trane 
Company, 54 FR 19926, May 4,1989. 

Thus, it appears likely that the Petition 
for Waiver will be granted for blower 
time delay. 

The Department Finds that it would be 
desirable for public policy reasons to 
grant Heil-Quaker's Application for 
Interim Waiver. 

Specifically, in those instances where 
the likely success of the petition for 
waiver has been demonstrated based 
upon DOE having granted a waiver for a 
similar product design, it is in the 
public's interest to have the similar 
products tested and rated for energy 
consumption on a comparable basis. 

Pursuant to paragraph (b) of 10 CFR 
430.27, DOE is hereby publishing the 
“Petition for Waivers" in its entirety. 

The petition contains no confidential 
information. DOE solicits comments, 
data, and information respecting the 
petition. 

In addition, pursuant to paragraph (e) 
of § 430.27 of the Code of Federal 
Regulations, the following letter granting 
the Application for Interim Waiver was 
issued to Heil-Quaker Corporation. 

Issued in Washington. DC. 

J. Michael Davis, 

Assistant Secretary, Conservation and 
Renewable Energy . 

Department of Energy 

March 29.1990. 

Mr. W. E. Dalton, Vice President Engineering. 
Heil-Quaker Corporation. 1136 
Heil-Quaker Blvd., P.O. Box 3005, Lavergne. 

TN 37086-1985. 

Dear Mr. Dalton: This is in response to 
your January 4.1990. Application for Interim 
Waiver and Petition for Waiver from the 
Department of Energy (DOE) test procedures 
for furnaces when testing Heil-Quaker 
Corporation NUGK(-). NDCK( + ). NUGS(-) 
condensing gas furnaces, and NUGE(-), 
NDGE(-) induced draft gas furnaces regarding 
blower time delay. 

Pursuant to the Energy Policy and 
Conservation Act. as amended, the 
Department has prescribed test procedures to 
measure the energy consumption of certain 


major household appliances, including 
furnaces. The intent of the test procedures is 
to provide a comparable measure of energy 
consumption that will assist consumers in 
making purchase decisions. These test 
procedures appear in the Code of Federal 
Regulations at 10 CFR part 430, subpart B. 

DOE amended the test procedure 
regulations on September 28.1980 (45 FR 
64108) and November 26.1986, (51 FR 42823) 
by adding paragraph 430.27. These provisions 
allow the Assistant Secretary for 
Conservation and Renewable Energy to 
waive temporarily test procedures for a 
particular basic model when a peitioner 
shows that the basic model contains one or 
more design characteristics which prevent 
testing of the basic model according to the 
prescribed test procedures or when the 
prescribed test procedures may evaluate the 
basic model in a manner so unrepresentative 
of its true energy consumption characteristics 
as to provide materially inadequate 
comparative data. The 1988 amendments 
added provisions allowing the Assistant 
Secretary to grant an interim waiver for a 
particular basic model when b petitioner 
demonstrates the likely success of the 
petition for waiver, it is determined that the 
applicant will experience economic hardship 
if the Applicaiton for Interim W'aiver is 
denied and/or the Assistant Secretary 
determines that it would be desirable for 
public policy reasons to grant immediate 
relief pending a determination on the petition 
for waiver. 

Previous waivers for timed blower delay 
control have been granted to the Coleman 
Company, 50 FR 2710, January 18.1985, Magic 
Chef Company, 50 FR 41553, October 11,1985, 
Rheem Manufacturing Company. 53 FR 48574. 
December 1,1988, and the Trane Company, 

54 FR 19228. May 4.1989. 

Heil-Quaker's Application for Interim 
Waiver does not provide sufficient 
information for the Department to evaluate 
what, if any, economic impact or competitive 
disadvantage Heil-Quaker will likely 
experience absent a fuvorable determination 
on the application for interim waiver. Heil- 
Quaker feels that its competitive position in 
the marketplace would be compromised if 
this Application for Interim Waiver is not 
granted. However, the Department finds that 
it would be desirable for public policy 
reasons to grant Heil-Quaker's Application 
for Interim Waiver. Specifically, in those 
instances where the likely success of the 
petition for wavier has been demonstrated 
based upon DOE having granted a waiver for 
a similar product design, it is in the public's 
interest to have the similar products tested 
and rated for energy consumption on a 
comparable basis. 

Therefore, Heil-Quaker's Application for an 
Interim Waiver requesting a change from the 
DOE test procedures for its NUGK(-), 

NDGK( + j, NUGS( - ) condensing gas 
furnaces and NUGE( - J. NDGE( - ) induced 
draft gas furnaces regarding blower time 
delay is granted. 

Heil-Quaker shall be permitted to test its 
series NUGK( -). NDGK( +). NUGS( - ) 
condensing gas furnaces and NUGE( — ), 
NDGE(-J induced draft gas furnaces on the 
basis of the test procedures specified in 10 


CFR Part 430, with the modification set forth 
below. 

(i) Section 9.3.1 of ANSI/ASHRAE 
Standard 103-1982 is deleted and replaced 
with the following paragraph: 

Gas- and Oil-Fueled Central Furnaces. 

After equilibrium conditions are achieved 
following the cool-down test and the required 
measurements performed, turn on the furnace 
and measure the flue gas temperature, using 
the thermocouple grid described above, at 0.5 
and 2.5 minutes after the main bumer(s) 
comes on. After the burner start-up. delay the 
blower start-up by 1.5 minutes (t — ). unless: 

(1) the funace employs a single motor to drive 
the power burner and the indoor air 
circulation blower, in which case the burner 
and blower shall be started together (2) the 
furnace is designed to operute using an 
unvarying delay time that is other than 1.5 
minutes, in which case the fan control shall 
be permitted to start the blower, or (3) the 
delay time results in the activation of a 
temperature safety device which shuts off the 
burner, in which case the fan control shall be 
permitted to start the blower. In the latter 
case, if the fan control is adjustable, set it to 
start the blower at the highest temperature. If 
the fan control is permitted to start the 
blower, measure time delay, (t — ). using a 
stop watch. Record the measured 
temperatures. During the heat-up test for oil- 
fueled furnaces, maintain the draft in the flue 
pipe with ± 0.01 inch of water gauge of the 
manufacturer's recommended on-period 
draft. 

This interim waiver is based upon the 
presumed validity of statements and all 
allegations submitted by the company. This 
interim waiver may be revoked or modified 
at any time upon a determination that the 
factual basis underlying the application is 
incorrect. 

The interim waiver shall remain in effect 
until the Department of Energy issues a 
determination on Heil-Quaker’s Petition for 
Waiver. 

Sincerely. 

J. Michael Davis, P JL. 

Assistant Secretary. Conservation and 
Renewable Energy - 
January 4. 1990 

Assistant Secretary. Conservation and 
Renewable Energy. United States 
Department of Energy. 1000 
Independence Avenue. SW.. Washington. 
DC 20585 

Gentlemen: Please consider this Petition for 
Waiver and Application for Interim Waiver 
pursuant to title 10 CFR 430.27. 

Waiver is requested from the test 
procedures covering gas furnaces found at 
Appendix N to Subpart B of 10 CFR part 430. 
The current Heat-Up Test procedure requires 
a 1.5 minute time delay between burner and 
blower startup. Heil-Quaker is requesting to 
use 30 seconds instead of 1.5 minutes for 
condensing gas furnace families NUGK( — ). 
NDGK( +). NUGS( - ) and induced draft gas 
furnace series NUCE(-), NDCE(-). These 
models will employ an unvarying electronic 
timing control which will start the blower in 
approximately 30 seconds. This will reduce 
lost energy out the vent system and can 
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improve energy savings approximately 1 
percent. 

An Interim Waiver is requested. Several 
other manufacturers of similar furnaces have 
been granted the waiver to use reduced 
blower start up times. Known manufacturers 
of similar furnaces as shown in Attachment 
A have been sent a copy of our petition. 
Respectfully yours. 

Heil-Quaker Corporation. 

W.E. Dalton. 

Vice President Engineering . 

|FR Doc. 90-8115 Filed 4-8-90; 8:45 ami 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

(FRL-3753-4J 

Financial Assistance Program Eligible 
for Review 

agency: Environmental Protection 
Agency. 

action: Notice of availability and 
review. 

summary: The Environmental Protection 
Agency's Office of Policy, Planning, and 
Evaluation is announcing the 
availability of $1.0 million in grant funds 
under the Climate Change State Grant 
Program. CFDA No. 66.901. The purpose 
of this program is to support state and 
regional level initiatives for limiting 
emissions of greenhouse gases, 
increasing carbon sequestration, and 
adapting to climate change. The grants 
will be awarded under the authority of: 
Section 103 of the Clean Air Act. Eligible 
applicants are state and interstate 
agencies. 

FOR FURTHER INFORMATION CONTACT: 

Ron Benioff, Office of Policy Analysis. 
(PM-221), U.S. Environmental Protection 
Agency, 401 M Street SW., Washington, 
DC 20460. Phone (202) 382-6922. 
SUPPLEMENTARY INFORMATION: The 
Environmental Protection Agency (EPA) 
is committed to supporting cost-effective 
options for reducing emissions of 
greenhouse gases and adapting resource 
management to limit adverse impacts 
from global climate change. EPA 
believes that such responses are 
necessary to prevent potential 
disruption of managed and unmanaged 
ecosystems, regional economies, and 
human societies throughout the world 
that could otherwise result from global 
climate change. While EPA 
acknowledges the existence of 
uncertainty concerning global climate 
change, the Agency strongly encourages 
governments to take prudent actions 
now to prevent the potentially serious 
effects of unabated global warming. The 
Climate Change State Grant Program 


will provide support for state and 
interstate agencies to demonstrate the 
effectiveness of such response 
strategies. 

EPA believes that state organizations 
play a critical role in responding to 
global climate change. States can 
promote energy efficiency, tree planting 
programs, and other emission limiting 
and adaptive responses through their 
responsibility for utility, transportation, 
and natural resource planning and 
management. This program seeks to 
encourage state and interstate 
organizations to demonstrate and 
promote wider use of innovative 
technologies, practices, policies, and 
programs to respond to climate change. 
EPA will support projects that (1) reduce 
emissions of greenhouse gases from 
various sectors and increase carbon 
sequestration and (2) promote 
adaptation to climate change through 
adjustments in the management of state 
and regional resources. 

The following section describes the 
types of activities that EPA would 
support under this grant program. These 
activities fall into two categories: 
Emission reduction/carbon 
sequestration initiatives and adaptation 
initiatives. Proposals should contain 
projects that address one or both of 
these categories of activities and should 
be designed to ensure that efforts to 
limit emissions or sequester carbon are 
consistent with adaptation goals and 
vice versa. While both reducing 
concentrations of greenhouse gases and 
adaptation will be pursued vigorously, 
EPA will devote a majority of the grant 
resources to activities that will limit 
emissions of greenhouse gases and 
increase carbon sequestration. This is 
consistent with the Agency’s emphasis 
on pollution prevention. 

The Agency does not intend to fund 
routine activities through this program 
or basic research on the development of 
new technologies or practices. EPA is 
most interested in projects that 
demonstrate the application of 
particular technologies or practices and 
promote widespread use of effective 
responses to climate change. 

Emission Reduction/Carbon 
Sequestration Initiatives 

Emission reduction/carbon 
sequestration initiatives should focus 
primarily on reducing emissions of 
carbon dioxide, nitrous oxide, and 
methane from the energy, agriculture, 
forestry, and waste management sectors 
and increasing uptake of carbon dioxide 
by forests. This program will not support 
initiatives designed to reduce emissions 
of CFCs since significant strides have 


already been made toward limiting CFC 
emissions. 

The use of fossil fuels for energy 
production is the largest single 
contributor to greenhouse gas emissions. 
A number of opportunities exist to 
enhance energy efficiency and to 
encourage the use of renewable energy 
resources (e.g. solar, wind, geothermal). 
Reducing fossil fuel use will not only 
lower emissions of carbon dioxide and 
other greenhouse gases, but will also 
provide additional environmental 
benefits, such as reducing air pollutants 
and minimizing the environmental 
degradation associated with extraction, 
transport, and use of fossil fuels. 
Potential energy-related activities 
include developing and implementing 
energy efficient building codes: 
encouraging utility-sponsored energy 
efficiency projects through the 
development of least cost utility plans 
that incorporate utility financial 
incentives to conserve energy; inclusion 
of renewable energy and energy 
efficiency credits in competitive bidding 
programs for new electric generating 
capacity; and development of 
transportation strategies such as 
improved traffic planning, mass 
transportation, and fuel efficiency/ 
alternative fuel programs. 

Reforestation and changes in forestry 
practices have significant potential to 
increase uptake of carbon dioxide and 
limit emissions of greenhouse gases. 
Potential activities include tree planting 
initiatives for urban areas, marginal 
agricultural lands, and highway 
corridors; restoration of degraded forest 
lands; development of bioenergy 
plantations; and modifications in 
forestry practices to reduce emissions of 
greenhouse gases. Tree planting 
programs will not only sequester carbon 
and provide shading benefits in urban 
areas, but also will reduce soil erosion, 
provide wildlife benefits, and enhance 
air quality. 

U.S. agricultural activities contribute 
to greenhouse gas emissions through 
enteric fermentation in domestic 
animals, nitrogenous fertilizer use, soil 
erosion and management practices that 
oxidize and release carbon, burning of 
crop residues, and rice cultivation. 
Agriculture initiatives should promote 
improvements in fertilizer use efficiency 
and tillage practices, changes in 
livestock feed, increased energy 
recovery from animal wastes, and other 
changes in practices designed to reduce 
greenhouse gas emissions and improve 
storage of carbon and nitrogen in soils. 

Waste disposal, coal mining, and 
cement making also contribute to 
greenhouse gas emissions. Landfills are 
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a significant, but controllable source of 
methane. Waste management initiatives 
should focus on improving control of 
methane emissions from landfills and 
using the methane for generating heat 
and electricity. EPA will not fund 
activities designed primarily to bring 
landfills into compliance with the 
Agency's landfill emission regulations. 
Coal mining also releases large amounts 
of methane, while cement production 
emits significant quantities of carbon 
dioxide. Evaluations and 
demonstrations of techniques for 
reducing emissions from these and other 
sources of greenhouse gases will be 
eligible for funding under this program. 

Adaptation Initiatives 

Adaptation initiatives should focus on 
the management of coastal marine 
resources, fresh water resources, 
agriculture, forests, and biodiversity and 
limiting adverse impacts on human 
health. State and interstate agencies are 
encouraged to design adaptation 
projects to evaluate and implement 
changes in management practices and 
associated government programs and 
policies that will increase the resiliency 
of state and regional resources to 
climate change. Adaption initiatives 
must include assessments of the effects 
of climate change on the resources of 
interest. Characterizations of the 
vulnerability of resources to climate 
change are necessary to design and 
evaluate the effectiveness of adaptive 
response strategies. 

Increases in sea level due to global 
warming would erode shores, inundate 
lowlands, destroy wetlands, exacerbate 
storm flooding, and increase the salinity 
of rivers, bays, and aquifers. 

Anticipating sea level rise and 
controlling development can minimize 
some of these effects. Activities 
potentially eligible for funding would 
entail evaluations and demonstrations 
of adaptive responses for coastal 
resources including zoning, 
incorporation of sea level rise into 
coastal infrastructure design, beach 
nourishment by pumping sand onto 
beaches, and constructing levees and 
dikes. 

While it is not possible to predict 
regional changes in patterns of 
precipitation, higher temperatures would 
generally result in less snow and earlier 
and diminished spring runoff and higher 
year-round evaporation, all of which 
could decrease water supply. In some 
regions, these factors could be offset by 
enhanced precipitation. Concurrently, 
warmer temperatures could lead to 
increased demand for water. The result 
for certain regions could be severe 
water shortages if these changes are not 


anticipated. Water resource adaptive 
responses include promoting water 
conservation, system optimization (e.g. 
improving use of storage capacity and 
exploring opportunities for water 
transfer between neighboring systems), 
enhancing water quality protection to 
increase the availability of water, 
drought contingency planning, modifying 
ongoing construction to add additional 
reservoir capacity, and protecting 
opportunities for future supplies. 

Higher temperatures and changes in 
soil moisture would likely affect crop 
and livestock yields and result in 
northward shifts in productivity. Such 
shifts in productivity could cause 
significant regional dislocation. Crop 
irrigation requirements would generally 
be expected to increase and patterns of 
pest and disease infestations could be 
altered. Agricultural responses include 
incorporating potential changes in land 
use and irrigation supply and demand 
into land use plans, maintaining genetic 
diversity and developing and testing 
heat and drought resistant crop and 
livestock varieties, increasing efficiency 
of irrigation practices, enhancing the use 
of conservation tillage and crop rotation 
to improve the long-term sustainability 
and resilience of agriculture, and 
developing and promoting improved 
pest control techniques to respond to 
altered patterns of pest disturbance. 

U.S. forests would likely experience 
northward shifts in species ranges, 
dieback along the southern reaches of 
species ranges, and change in forest 
productivity and composition. Changes 
in fire and pest disturbances could 
exacerbate these impacts. Anticipatory 
actions are important since today’s 
forest management decisions will 
determine the location and composition 
of forests during the next century. 
Forestry responses include maintaining 
forest diversity and extensiveness 
through changes in land use, harvesting, 
and planting practices; developing and 
planting fast-growing and heat and 
drought resistant species; preparing to 
harvest dead trees and replacing 
stressed trees with better adapted 
species; and adjusting fire and pest 
control strategies to respond to more 
severe fire and pest disturbances. 

Climate change could have profound 
impacts on biological diversity. Declines 
in populations and species extinctions 
could occur due to loss of habitat, lack 
of new land suitable for colonization, 
and inability to keep pace with rapid 
changes in the climate. Strategies that 
states can investigate to mitigate effects 
of climate change on biological diversity 
include strengthening and enlarging 
protected natural areas (e.g. state 


parks), establishing migration pathways 
between existing protected areas, 
increasing the responsiveness of zoning 
and management to allow for shifts in 
wildlife habitat (e.g. limiting 
development of lowland areas adjacent 
to wetlands), enhancing species 
preservation and community restoration 
programs, and reducing current pollution 
and loss of habitat that would 
compound stresses from changes in the 
climate. 

Higher temperatures could also have 
detrimental impacts on human health. 
Mortality during unusually warm 
periods could increase and morbidity 
from a variety of vector bom diseases 
could also worsen, especially in the 
Southern U.S. Anticipatory policies that 
would mitigate these impacts include 
better warning systems to advise people 
when stressful weather conditions are 
imminent, enhanced public health 
procedures to respond to outbreaks of 
vector-borne diseases, improved control 
of disease vectors (e.g. insects), and 
improved surveillance systems to 
monitor the incidence and spread of 
infectious diseases. 

Application Review Criteria 

A panel of representatives from 
various EPA offices will review 
applications according to the following 
criteria: 

1. The proposal will result in 
meaningful and quantifiable reductions 
in emissions of greenhouse gases (CO 2 . 
CI b. and N 2 O) or increases in carbon 
sequestration at the state or regional 
level through changes in state or 
regional policies, programs, or practices; 

2. The proposal will increase the 
resiliency of vulnerable resources to 
climate change through adaptive 
adjustments in state or regional policies, 
plans, programs, and practices; 

3. The proposal will demonstrate and 
promote wider use of technologies, 
practices, legislation, programs, or 
policies that have applicability to other 
states or regions; 

4. The proposal will maximize 
participation of other local and state 
agencies and non-government 
organizations and will ensure 
coordination between these agenices 
and appropriate federal agencies; 

5. Provisions for continuing or further 
developing activities beyond the EPA 
funding period have been identified; 

6. The goals and implementation 
strategy, including a schedule of 
activities, are well defined; 

7. The applicant will devote a 
substantial level of resources, (i.e. cost- 
share) at least 10% of the total project 
cost, to the proposed activities and has 









13188 


Federal Register / Vol. 55. No. 68 / Monday. April 9. 1990 / Notices 


capitalized on other possible funding 
sources: and 

8. The proposed activities are 
designed to be cost-effective, limit 
economic disruption, and yield other 
enviommental or economic benefits 

Applicants also should describe the 
relationship of their proposed activities 
to other related federal programs to 
ensure that projects are consistent with 
the goals of these other programs (e.g. 
attainment of ozone standards) and that 
other possible sources of funding have 
been considered. 

Coordination Between Agencies 

While EPA will accept multiple 
proposals from different agencies within 
one state, the Agency strongly 
encourages states to submit integrated 
proposals that reflect a coordinated 
climate change response program. States 
may want to submit proposals through a 
lead agency responsible for coordinating 
the State’s climate change activities. The 
Agency will also look favorably upon 
proposals that integrate the activities of 
several states within a region. 

Funding 

This fall EPA will award grants for the 
approved projects. These grants will not 
exceed $200,000 and can be used to 
support up to two years of project 
activities. Proposals should contain 
provisions for continuing project 
activities beyond the EPA funding 
period. The Agency plans on funding 8 
to 10 projects out of the $1.0 million 
available this year and expects to make 
awards ranging from $100,000 to 
$200,000. Preference will be given to 
proposals that allocate resources only to 
essential activities. EPA encourages 
state and interstate agencies to submit 
proposals for EPA grants under $200,000. 
State or interstate agencies are required 
to contribute at least 10% of the project 
cost. EPA strongly encourages such 
agencies to contribute over 10% of the 
cost of the project and to find other 
sources of financial support. 

Eligibility 

Eligibility for grants under this 
program is limited to state agencies and 
to interstate agencies with responsibility 
for several states within a region of the 
U.S. (e g. Northwest Power Planning 
Council). EPA will consider proposals 
from state and interstate agencies 
contemplating contracts, meeting the 
procurement requirements of 40 CFR 
part 31, or subgrants with universities 
and other non-profit and private 
organizations. EPA also will consider 
proposals from state and interstate 
agencies contemplating subgrants and 
intergovernmental agreements with 


local governments. EPA encourages 
state and interstate agencies to 
maximize the involvement of such 
outside organizations in their proposed 
projects. 

Relationship to Pollution Prevention 
Grants Program 

Since EPA’s “Pollution Prevention 
Incentives for States” Program supports 
similar activites (e.g. energy efficiency, 
reforestation, sustainable agriculture, 
etc.). EPA will coordinate the 
administration of these two programs. In 
subsequent years we will announce the 
two programs together in one Federal 
Register notice and will coordinate the 
review and funding of proposals that 
have both climate change and more 
traditional pollution prevention benefits. 
EPA plans to issue a joint solicitation for 
next year’s (FY91) proposals roughly six 
months after today’s (FY90) solicitation 
for climate change grant proposals. 

Upon request to EPA, climate change 
grant proposals not funded this year will 
be considered for funding as part of next 
year’s program. State and interstate 
agencies will have the opportunity to 
submit new proposals or modify existing 
proposals for review under the FY91 
program. 

Information Dissemination 

States can learn a great deal about the 
effectiveness of response strategies from 
the experiences of other states grappling 
with the same issues. To encourage such 
cross-fertilization between states, the 
Agency will create mechanisms for 
communicating the results of state 
projects to other states. Potential 
mechanisms include information 
clearinghouses, publication of 
newsletters, sponsorship of conferences, 
and circulation of project reports. The 
Agency will work with state 
organizations in designing and 
implementing such communication 
mechanisms. 

Application Procedures 

To apply for funds, state and 
interstate agencies must submit a 
complete grant application package to 
the Grants Operation Branch at EPA 
(see address below) postmarked no later 
than Friday. May 25.1990. Applications 
post marked after May 25.1990 will not 
be considered for an award. A grant 
application package will be available 
from EPA’s Office of Policy Analysis. 

The package will contain an EPA 
application form, instructions for 
completing the application, and further 
guidance on the types of activities that 
EPA will support through this program. 
Application packages can be obtained 
by contacting Ron Benioff (see address 


above). Because of the tight deadline, 
applicants are encouraged to begin 
preparing proposals as soon as possible. 

This is a new program eligible for 
states to include for intergovernmental 
review under Executive Order 12372, 
and the review requirements of section 
204 of the Demonstration Cities and 
Metropolitan Development Act States* 
Single Point of Contact (SPOC) must 
notify the following office in writing 
within thirty days of this publication 
whether their state’s official E.0.12372 
process will review applications in this 
program: Grants Policies and Procedures 
Branch, Grants Administration Division 
(PM-216F), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington. DC 20460. Attention: 
Corinee Allison. 

Applicants must contact their state’s 
SPOC for intergovernmental review as 
early as possible to determine if the 
program is subject to the state’s official 
E.0 12372 review process and what 
material must be submitted to the SPOC 
for review. In addition, applications 
including projects within a metropolitan 
area must be sent to the areawide/ 
regional/local planning agency 
designated to perform metropolitan or 
regional planning for the area for their 
review. 

SPOCs and other reviewers should 
ensure that their comments concerning 
applications are received by the Grants 
Operations Branch, Grants 
Administration Division (PM-216F), U.S. 
Environmental Protection Agency. 401 M 
Street SW., Washington, DC 20460 no 
later than sixty days after receipt of an 
application and other required materials 
for review. 

Dated: March 20.1990. 

Terry Davies, 

Assistant Administrator. 

[FR Doc. 90-8090 Filed 4-6-90; 8:45 am| 

BILLING COO£ *560-5<MUI 


1FRL-3753-5J 

Proposed Administrative Settlement 
Pursuant to the Comprehensive 
Environmental Response, 
Compensation, and Liability Act; 
Valleywood Subdivision Site 

agency: U.S. Environmental Protection 
Agency. 

action: Notice; Request for public 
comment. 


summary: The U.S. Environmental 
Protection Agency (EPA) is proposing to 
enter into a cost recovery settlement 
agreement under section 122(h)(1) of the 
Comprehensive Environmental 
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Response. Compensation and Liability 
Act of 1980, as amended (CERCLA). 

This proposed settlement is intended to 
resolve the liability of 9 prties for 
response costs incurred at the 
Valleywood Subdivision Site in 
Beavercreek, Ohio. Section 122(i) of 
CERCLA requires that notice of 
proposed settlements under section 
122(h) of CERCLA be published in the 
Federal Register. This notice seeks to 
elicit public comments to the 
Valleywood Subdivision Site Cost 
Recovery Settlement Agreement 
pursuant to section 122(i) of CERCLA. 
DATES: Comments must be provided on 
or before May 9,1990. 
addresses: Comments should be 
addressed to Maria Gonzalez, Assistant 
Regional Counsel (5CS-TUB-3), U.S. 
Environmental Protection Agency, 

Region V, 230 South Dearborn Street, 
Chicago, Illinois. 60604, and should refer 
to: Valleywood Subdivision Site in 
Beavercreek, Ohio, U.S. EPA Docket No. 
V-W-9O-C-055. 

FOR FURTHER INFORMATION CONTACT: 

Maria E. Gonzalez, U.S. Environmental 
Protection Agency, Office of Regional 
Counsel, 5CS-TUB-3, 230 South 
Dearborn Street, Chicago, Illinois 60604, 
(312) 880-6630. 

SUPPLEMENTARY INFORMATION: In 

accordance with section 122(i)(l) of the 
CERCLA, notice is hereby given of a 
proposed administrative cost recovery 
settlement concerning the Valleywood 
Subdivision Site located east of Grange 
Hall Road on East Patterson Road in 
Beavercreek, Ohio. The settlement 
resolves an EPA claim under section 107 
of CERCLA against Lamson & Sessions, 
Ford Motor Company, General Motors 
Corporation, Navistar International. 
Monsanto. Specialty Papers Company, 
Aluminum Company of America, 

Virginia Lammers, and Anthony 
Kohnen. The settlement requires the 
settling parties to pay $69,000 to the 
Hazardous Substances Superfund. This 
agreement was approved by the United 
States Department of Justice on 
February 26.1990, and signed by EPA 
Region V on March 22,1990. EPA may 
withdraw its consent if comments 
received disclose facts or considerations 
which indicate that the agreement is 
inappropriate, improper or inadequate. 

EPA is entering into this agreement 
under the authority of section 122(h)(1) 
of CERCLA. Section 122(h)(1) authorizes 
compromise and settlement of a claim 
under section 107 of CERCLA for costs 
incurred by the United States 
Government if the claim has not been 
referred to the Department of Justice for 
further action. Under this authority, the 
agreement allows the Settling Parties to 


reimburse EPA for a portion of past 
response costs at the Valleywood 
Subdivision Site. 

For thirty (30) days following the date 
of publication of this notice, the EPA 
will receive written comments relating 
to the settlement. The Agency’s 
response to comments received will be 
available for public inspection at the 
Office of Regional Counsel (5CS-TUB-3), 
U.S. Environmental Protection Agency, 
Region V. 230 South Dearborn Street, 
Chicago, Illinois 60604, and at the 
Beavercreek Library, 3618 Dayton Zenia 
Road, Dayton, Ohio 45432. 

A copy of the proposed administrative 
settlement agreement may be obtained 
in person or by mail from the EPA’s 
Region V Office of Regional Counsel. 
Requests for copies should be addressed 
to Maria Gonzalez. Mail Code: 5CS- 
TUB-3, 230 South Dearborn Street, 
Chicago, Illinois 60604. The Office of 
Regional Counsel is currently located on 
the third floor at 111 West Jackson, 
Chicago, Illinois 60604. A copy of the 
proposed administrative settlement 
agreement will also be available for 
inspection at the Beavercreek Library. 
3618 Dayton Zenia Road. Dayton, Ohio 
45432. Additional background 
information relating to the settlement is 
available for review at the EPA’s Region 
V Office of Regional Counsel. 

Authority: The Comprehensive 
Environmental Response. Compensation, and 
Liability Act. as amended. 42 U.S.C. §§ 9601- 
9675. 

Frank M. Covington, 

Acting Regional Administrator. 

[FR Doc. 90-8089 Filed 4-6-90; 8:45 am] 
BILLING CODE 6S60-50-M 


[OPTS-53127; FRL 3736-8] 

Premanufacture Notices; Monthly 
Status Report for January 1989 

agency: Environmental Protection 
Agency (EPA). 

action: Notice. 

summary: Section 5(d)(3) of the Toxic 
Substance Control Act(TSCA) requires 
EPA to issue a list in the Federal 
Register each month reporting the 
premanufacture notices (PMNs) and 
exemption request pending before the 
Agency and the PMNs and exemption 
requests for which the review period has 
expired since publication of the last 
monthly summary. This is the report for 
January 1989. 

Nonconfidential portions of the PMNs 
and exemption request may be seen in 
the Public Reading Room NE-G004 at 
the address below between 8:00 a.m. 


and 4:00 p.m., Monday through Friday, 
excluding legal holidays. 

addresses: Written comments, 
identified with the document control 
number ’’(OPTS-53127)” and the specific 
PMN and exemption request number 
shound be sent to: Document Processing 
Center (TS-790), Office of Toxic 
Substances, Environmental Protection 
Agency. 401 M Street, SW., Room L-100, 
Washington, DC 20460 (202) 382-3532. 

FOR FURTHER INFORMATION CONTACT: 

Michael M. Stahl, Director, 

Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Room 
EB-^14, 401 M Street, SW., Washington, 
DC 20460 (202) 382-3725. 

SUPPLEMENTARY INFORMATION: The 
monthly status report published in the 
Federal Register as required under 
section 5(d)(3) of TSCA (90 Stat. 2012 (15 
U.S.C. 2504)), will identify: (a) PMNs 
received during January; (b) PMNs 
received previous and still under review 
at the end of January; (c) PMNs for 
which the notice review period has 
ended during January; (d) chemical 
substances for which EPA has received 
a notice of commencement to 
manufacture during January; and (e) 
PMNs for which the review period has 
been suspended. Therefore, the January 
1989 PMN Status Report is being 
published. 

Dated: April 2,1990. 

Steven Newburg-Rinn, 

Acting Director, Information Management 
Division, Office of Toxic Substances. 

Premanufacture Notice Monthly Status 
Report January 1989 

I. 99 Premanufacture notices and 
exemption requests received during the 
month: 

PMN NO. 

P 90-0304 P 90-0331 P 90-0332 P 90-0333 

P 90-0334 P 90-0335 P 90-0336 P 90-0337 

P 90-0338 P 90-0339 P 90-0340 P 90-0341 

P 90-0343 P 90-0344 P 90-0345 P 90-0348 

P 90-0347 P 90-0348 P 90-0349 P 90-0350 

P 90-0351 P 90-0352 P 90-0354 P 90-0355 

P 90-0356 P 90-0357 P 90-0358 P 90-0359 

P 90-0360 P 90-0361 P 90-0362 P 90-0363 

P 90-0364 P 90-0365 P 90-0366 P 90-0367 

P 90-0368 P 90-0369 P 90-0370 P 90-0371 

P 90-0372 P 90-0373 P 90-0374 P 90-0375 

P 90-0376 P 90-0377 P 90-0378 P 90-0379 

P 90-0380 P 90-0381 P 90-0382 P 90-0383 

P 90-0385 P 90-0388 P 90-0387 P 90-0388 

P 90-0389 P 90-0390 P 90-0391 P 90-0392 

P 90-0393 P 90-0394 P 90-0395 P 90-0396 

P 90-0397 P 90-0398 P 90-0399 P 90-0400 

P 90-0401 P 90-0402 P 90-0403 P 90-0404 

P 90-0405 P 90-0406 P 90-0407 P 90-0408 

P 90-0409 P 90-0410 P 90-0087 Y 90-0088 

Y 90-0089 Y 90-0091 Y 90-0092 Y 90-0093 

Y 90-0094 Y 90-0095 Y 90-0096 Y 90-0097 
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Y 90-0U98 Y 90-0039 Y 90-0100 Y 90-0101 

Y 90-0102 Y 90-0103 Y 90-0104 Y 90-0105 

Y 90-0106 Y 90-0107 Y 90-0108 

II. 269 Premanufacfure notices received 
previously and still under review at the 
end of the month: 

PMN No. 

P B5-0218 P 85-0433 P 05-0535 P 85-0536 

P 85-0619 P 85-0718 P 85-0735 P 86-0603 

P 86-1602 P 86-1803 P 86-1604 P 86-1607 

P 87-0105 P 87-0197 P 87-0198 P 87-0199 

P 87-0200 P 87-0201 P 87-0323 P 87-0502 

P 87-0723 P 87-1104 P 87-1192 P 87-1226 

P 87-1227 P 87-1555 P 87-1857 P 87-1760 

P 87-1872 P 87-1861 P 87-1882 P 88-0049 

P 88-0083 P 86-0225 P 88-0319 P 86-0320 

P 86-0353 P 86-0466 P 88-0515 P 88-0522 

P 88-0576 P 88-0671 P 88-0701 P 88-0836 

P 88-0864 P 88-0684 P 88-0888 P 80-0889 

P 88-0090 P 08-0894 P 88-0898 P 88-0918 
P 86-1020 P 88-1021 P 88-1035 P 88-1211 
P 88-1212 P 86-1271 P 88-1272 P 88-1273 
P 88-1274 P 88-1303 P 86-1375 P 88-1460 

P 88-1473 P 88-1529 P 88-1567 P 88-1568 

P 88-1818 P 88-1019 P 86-1620 P 86-1821 
P 88-1622 P 88-1830 P 86-1631 P 88-1632 
P 88-ie90 P 88-1891 P 86-1761 P 88-1763 
P 88-1783 P 88-1807 P 88-1809 P 88-1811 
P 88-1844 P 88-1850 P 88-1858 P 88-1898 
P 88-1937 P 08-1938 P 88-1960 P 88-1982 
P 88-1984 P 88-1985 P 88-1995 P 88-1999 
P 88-2000 P 88-2001 P 88-2100 P 36-2169 
P 88-2177 P 88-2179 P 86-2180 P 88-2181 
P 88-2180 P 88-2196 P 88-2210 P 88-2212 
P 88-2213 P 88-2228 P 88-2229 P 88-2230 
P 86-2231 P 86-2236 P 88-2237 P 88-2271 
P 88-2275 P 86-2343 P 88-2349 P 88-2300 
P 88-2389 P 88-2469 P 88-2473 P 80-2484 
P 88-2518 P 88-2529 P 88-2530 P 88-2540 
P 88-2508 P 88-2575 P 89-0030 P 89-0031 
P 89-0073 P 89-0077 P 89-0089 P 60-0090 
P 80-0091 P 83-0097 P 89-0184 P 89-0225 


P 89-0254 P 89-0268 P 89-0321 P 89-0320 

P 83-0338 P 89-0385 P 89-0386 P 89-0387 

P 89-0396 P 89-0423 P 89-0424 P 89-0507 

P 83-0530 P 89-0539 P 89-0589 P 89-0626 

P 89-0651 P 89-0657 P 89-0G58 P 89-0659 
P 89-06G0 P 89-0661 P 69-0672 P 89-0676 
P 89-0701 P 89-0708 P 89-0711 P 89-0721 

P 89-0739 P 89-0750 P 89-0760 P 89-0764 

P 89-0769 P 89-0775 P 09-0776 P 89-0810 

P 89-0838 P 89-0837 P 89-0844 P 89-0867 
P 89-0870 P 83-0906 P 89-0918 P 89-0924 
P 89-0942 P 89-0957 P 89-0958 P 89-0959 
P 89-0963 P 89-0977 P 69-0978 P 89-0979 
P 89-0980 P 89-0991 P 89-0998 P 89-1005 
P 89-1009 P 89-1010 P 89-1036 P 89-1036 
P 89-1041 P 89-1058 P 89-1002 P 89-1072 
P 89-1081 P 89-1082 P 89-1093 P 83-1104 
P 89-1125 P 89-1134 P 89-1135 P 83-1140 
P 89-1148 P 90-0002 P 90-0009 P 90-0013 
P 90-0015 P 90-0058 P 90-0072 P 90-0105 
P 90-0113 P 90-0123 P 90-0124 P 90-0142 
P 90-0145 P 90-0140 P 90-0158 P 90-0159 
P 90-0168 P 90-0169 P 90-0184 P 90-0187 
P 90-0211 P 90-0212 P 90-0220 P 90-0226 
P 90-0231 P 90-0237 P 90-0238 P 90-0241 
P 90-0248 P 90-0249 P 90-0251 P 90-0280 
P 90-0261 P 90-0262 P 90-0263 P 90-0284 
P 90-0264 P 90-0285 P 90-0288 P 90-0291 
P 90-0294 P 90-0299 P 90-0313 P 90-0314 
P 90-0315 P 90-0318 P 90-0317 P 90-0318 
P 90-0319 P 90-0321 P 90-0322 P 90-0323 
P 90-0324 P 90-0325 P 90-0326 P 90-0327 
P 90-0328 

III. 156 Premanufacture notices and 
exemption request for which the notice 
review period ha9 ended during the 
month. (Expiration or the notice review 
period does not signify that the chemical 
has been added to the Inventory). 

PMN No. 

P 85-0619 P 86-1607 P 87-1104 P 88-0225 
P 88-1740 P 83-2069 P 88-2212 P 88-2213 


P 88-2228 P 88-2229 P 88-2271 P 88-2566 

P 88-2582 P 89-0009 P 89-0090 P 89-0091 

P 89-0380 P 89-0383 P 89-0384 P 89-0520 

P 89-0570 P 09-0577 P 89-0632 P 89-0048 
P 89-0672 P 89-0708 P 89-0713 P 89-0714 
P 89-0728 P 89-0749 P 89-0854 P 89-0855 
P 90-0000 P 90-0010 P 90-0011 P 90-0012 
P 90-0014 P 90-0016 P 90-0017 P 90-0018 
P 90-0019 P 90-0020 P 90-0021 P 90-0022 
P 90-0023 P 90-0024 P 90-0025 P 90-0026 
P 90-0027 P 90-0028 P 90-0029 P 90-0030 
P 90-0031 P 90-0032 P 90-0033 P 90-0034 
P 90-0036 P 90-0037 P 90-0038 P 90-0039 
P 90-0040 P 90-0041 P 90-0042 P 90-0043 
P 90-0045 P 90-0046 P 90-0047 P 90-0048 
P 90-0049 P 90-0050 P 90-0051 P 90-0052 
P 90-0053 P 90-0054 P 90-0055 P 90-0058 
P 90-0057 P 90-0059 P 90-0060 P 90-0061 
P 90-0002 P 90-0063 P 90-0064 P 90-0065 

P 90-0066 P 90-0067 P 90-0068 P 90-0069 

P 90-0070 P 90-0071 P 90-0073 P 90-0074 

P 90-0075 P 90-0076 P 90-0077 P 90-0078 

P 90-0079 P 90-0080 P 90-0081 P 90-0082 
P 90-0083 P 90-0084 P 90-0085 P 90-0066 

P 90-0087 P 90-0083 P 90-0089 P 90-0090 

P 90-0091 P 90-0092 P 90-0093 P 90-0034 

P 90-0095 P 90-0097 P 90-0098 Y 90-0053 

Y 90-0054 Y 90-0055 Y 90-0056 Y 90-0057 

Y 90-0058 Y 90-0059 Y 90-0060 Y 90-0061 

Y 90-0062 Y 90-0064 Y 90-0065 Y 90-0066 

Y 90-0067 Y 90-0068 Y 90-0069 Y 90-0070 

Y 90-0071 Y 90-0072 Y 90-0073 Y 90-0074 

Y 90-0075 Y 90-0076 Y 90-0077 Y 90-0073 

Y 90-0079 Y 90-0080 Y 90-0081 Y 90-0002 

Y 90-0063 Y 90-0084 Y 90-0085 Y 90-0088 

Y 90-0087 Y 90-0088 Y 90-0089 Y 90-0090 

Y 90-0091 Y 90-0092 Y 90-0093 Y 90-0094 


IV. 103 Chemical Substances for Which EPA Has Received Notices of Commencement to Manufacture 


PMN No. 


Identity/Generic Name 


P 83-0311 
P 84-0660 
P 84-0814 
P 84-1063 
P 84-1167 
P 88-0503 
P 86-1263 


3-Dimethylurekdylmethyl -3.5.5-trimethyteyclohexyl dimethyl urea . 

G Substituted aryl olefin ..... 

G Polysubstituted polyol ... 

1,3Bis(1 -phenyletbenyijbenzene.. 

G Epoxy ester 


G Aromatic diamine. 

G Sodium pyndme water 


P 86-1322 
P 86-1558 
P 87-0083 
P 87-0723 


G Aromatic diamina, ttwo-mothytoted ........_ 

Diethylepetramme. polymer with an alkyl diacid and a monocyclic acid anhydride. 

G Modified acrytated methacrylate resin ____ 

G Metatated alkytphenol copolymer .._.. ~ 


P 87-1812 


G Cycloaliphatic dicaiboxylic acid._ 


P 88-0073 
P 06-0234 
P 88-0369 


Potyelhytene terphthalate; diethylene glycol, tetrabutyl titanate. 

G Substituted polyethylene oxide . 

G Oximosifane ...... 


P 88-0376 
P 88-0658 

P 88-0833 

P 88-1011 


Tncyck>(5.2.1.0 2.6) DEC-3(4)»en*. S-P'-hydroxybutyfacfenel- . . 

G Substituted • heterocy c lie azo-beozen amine _____" 

G AJkyldiemme, polymer with saturated aromatic disulfonic acids derivative .. 

G Polyester-modified organopolysiloxane .,. . . 

2.4,6.-Tnmethyf-2.4, 8tns(3.3.3-tnflboro-propyl) cydositoxane; dimethyichforosilane... 


Date of 

Commencement 


- April 12.1985. 

.—.. February 9. 1980. 

- August 5. 1985. 

- June 24, 1986. 

- February 16, 1965. 

- April 12. 1989. 

- December 16. 

1986. 

- June 3. 1987. 

- June 10. 1907. 

- February 20, 1907. 

- November 9. 

1988 

.. 1 December 6, 

1989. 

- January 8. 1988. 

.....—.. October 26. 1989. 

-... December 18. 

1989 

- July 11. 1989. 

- December 15, 

1989. 

--- December 5, 

1989. 

-... December 5. 

1989. 

- December o, 

1969. 


P 88-1012 
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IV. 103 Chemical Substances for Wh.ch EPA Has Received Notices of Commencement to MANUFACTURE-Continued 


PMN No. 

Identrty/Genenc Name 

Date of 

Commencement 

P 88-1013 

G Substituted tndotium dyestuff. 

... November 22, 

1988. 

P 88-1025 

G Atkoxy aluminum ethyfacetoacetate 

P 88-1202 
P 88-1267 

G Benzoate ester. 

G Hydrazine derivative. .. 

December 8, 

1989. 

~ February 23, 1989. 

P 88-1315 

4'(((2-Cbloro-4-nitro)pheny0azo) -(N-2* cyanoethyt,N-2-acetoxy ethyl) aniline 

... November 22, 

1988. 

P 88-1460 
P 88-1462 
P 88-1515 
P 88-1540 

P 88-1592 

G 2.5-Dimercapto-1,3,4-thiadiazole reaction product . . 

1 vvVUlTliH^V 1 t # 

1988. 

G Sodium lignosulfonate copolymer. .. . 

G Polyester resin. ...—-- 

.. January 4, 1990. 

.. February 1, 1990. 

G Polyester resin. . 

G Modified polysaccharide.... 

.. January 10, 1990. 

. December 1. 

1988. 

P 88-1609 
P 80-1628 

G Substituted triazine azomethanesulforwc acid 

December 20, 

1989. 

G Oi(substituted)alkyi hydrogen acid phosphite . . 

. March 3, 1963. 

rVu>AXnk/\F O 

P 88-1633 

G Isomeric mixture of dipherytbutanes 

,. uecemoer o, 

1908. 

P 88-1665 

G Disobstituted heterocycle. 

. December 5, 

1989. 

P 88-1730 

G Chromium complex of sulfonated monoazo dyes, sodium salt. 

December 10, 

1909. 

P 88-1736 

G Acrylic polymer. 

December 5, 

1989. 

P 88-1773 

G Epoxy modified silicone. 

Dcccnibfif 6 # 

1989. 

P 88-1774 

G Amino modified silicone, halide salt. 

. December 1, 

1989. 

P 88-1921 

P 88-1934 

G Acrylic acid/polyol copolymer. 

December 1, 

1989. 

G Socfcom thiosulfate derivative of a sulfur dve. . . . 

January 4. 1990. 
December 19, 

1989. 

P 88-2418 

G Epoxy/anune adduct ...... 

P 88-2422 

P 88-2534 

G Afkoxyiated did. 

December 7, 

1989. 

G Osubstituted phenyl azo substituted naphthalene sulfonic acid salt 

December 9, 

1989. 

P 88-2573 

G Substituted, substituted phenazine. 

P 88-2611 

G Reaction products of sodium tetraborate and potassium hydroxide.... 

D6COfT)tD6f 9, 

1989. 

December 19. 

1989 

fVimm 1 A 

P 88-2617 

1.(3HHsobenzofuranone. 3.3-bis(4-hydroxyphenyl)-potassium salt 

P 89-0074 

P 89-0076 

G Polyester acrylate. 

uecemoer l y, 

1989. 

January 5, 1990. 

P 89-0117 

G Quaternary ammonium compound. ... _ .... . .. 

January 5. 1990. 
September 21, 

1989 

July 20, 1909. 
October 26 1989 

P 89-0231 

P 89-0234 

P 89-0278 

P 89-0290 

^^^^'^^ , ^ <>r4 ’ w0 ‘^' na ^ rt ^ a * one * sl,WonTC ackf.sodium salt monohydrate 

G Oligomenc phosphate ester _...... . 

G Organophosphine. ____, 11 ■••• 

Pyridine, 2,3,4,5-letrahydro-5-methyf. _ 

December 10, 

1989 

November 9, 

1989. 

August 3. 1989 
December 10. 

1989. 

January 4, 1990. 

P 89-0307 

P 89-0369 

G Organopolysiloxane. . 

G Vinyl alcohol acrylic acid copolymer. . 

P 89-0379 

P 89-0432 

G Substituted pyrylium based aquarytium dye 

G Blocked aromatic isocyanate .... 

P 89-0521 

G Amino methacrylate copolymer. " .. ...—- 

October 18. 1989. 
December 12. 

1989. 

November 20. 

1989. 

P 89-0523 

G Modified polyacrylamide. 

P 89-0526 

G Modified polyacrylamide. 

P 89-0529 

P 89-0570 

G Acryiated alkyd. 

G Substituted ovrifime .—... 

November 14, 

1989. 

June 26. 1989. 

P 89-0573 i 

G Organosilane__ 

November 9, 

1989. 

December 15, 

1989 

October 9. 1989. 
September T9, 

1989 

November 13. 

1989. 

December TO. 

1989 

January 2. 1990. 

P 89-0578 1 
P 89-0637 < 

G Polyurethane... 

G Styrene/hydroxyacrytic polymer ammonium salt..,. 

P 89-0642 ( 

G Quaternary ammonium salt.. 

P 89-0671 ( 

3 Aromatic hydrocarbon _ 

P 89-0677 ( 

3 Pdyestewrwde. 
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IV. 103 Chemical Substances for Which EPA Has Received Notices of Commencement to Manufacture— Continued 


PMN No 

Identity/Generic Name 

Date of 

Commencement 

P 89-0678 

P 89-0679 

P 89-0699 


December 23. 

G Polydimethylsiloxane poty(oxyalkene)ether .......—. 

G Polybutadiene-polymer urethane ... 

1989. 

September 19. 
1989. 

December 12. 

P 89-0730 

P 89-0763 

P 89-0845 

G Polyurethane dispersion ... ....... 

1989. 

November 24, 

2,2,3\7\7’-pentamethy!- spiro (1,3-dioxane-5,2*- norcaran). ....~..... 

G Modified bismaleimtde.... 

1989. 

November 29. 

1989. 

November 27. 

P 89-0846 

P 89-0914 

G Substituted naphthalene disulfonic acid salt .....—..—. 

G SfifiRtituted pyr»7nl »7n mptal complex dye .«... 

1989. 

December 4. 

1989. 

November 21. 

P 89-0928 

P 89-0929 

P 89-0971 

G Fthylfloe onpolymer . 

1989. 

December 13, 

G Polymer polyol .-. 

1989. 

November 17, 

G Copolymer of the quaternary Rafts .......... 

1989. 

December 11, 

P 89-0975 

G Acrylic terpolymer . ..... 

* 1989. 

December 15, 

P 89-0984 

P 89-0992 

P 89-0997 

G Dia 2 onapthoquinone photoactive compound ....-.—--- 

G Aromatic akiyiated aniline ....—--------...-.— 

G Polysubstituted urethane . 

1989. 

December 15, 

1989. 

November 16, 

1989. 

December 22, 

P 89-1011 

P 89-1012 

G Diene nitrile .......... 

G Diene nitrile .......... . ...„......... 

1989. 

December 5, 

1989. 

December 5. 

P 89-1013 

P 89-1019 

G Olefin nitrile . 

1989. 

December 5, 

G Dicarboxylic acid esters of branched short chain mono-alcohols .......... 

1989. 

January 3. 1990. 

P 89-1020 

P 89-1021 

G Dicartvurylir arid pcfera /yl hrqnrhnri qhorf rhain mono-alrohols ... . 

January 3. 1990. 
December 18, 

G Amido aliphatic amine ....—..-. 

P 89-1028 

P 89-1030 

P 89-1034 

P 89-1083 

G 1 2-Octanediot , liriI111IIIT(iri T1I( M11III .. , Iiril)11T ., ,,., r . t _ r _.. ......... . 

1989. 

November 21, 

G Reaction product of an organic acid, an organic ester, and a manganese salt ......... 

1989. 

December 15. 

G Polyurea grease thickner prepared by the reaction of diphenylmethano diisocyanate with aliphatic amine and alcohol . 

1989. 

January 4, 1990 
November 11, 

G Polybutadiene polyether urethane ... . ...„...- 

P 89-1094 

G Substituted aromatic polymer . 

1989. 

December 19. 

P 69-1099 

G Quaternary salt of adipamide . 

1989. 

December 19. 

P 89-1105 

P 89-1133 
Y88-0149 

Y89-0041 

Y89-0117 

G Polycaprolactone modified with epoxy resin . 

1989 

December 26, 

G Umwnhjrated polyester resin . 

1989. 

January 6, 1990. 

G Polyester resin of alkyl and aryl dicarboxylic acids and alkyl diois . 

December 10. 

G Afomat*C p<>lyest flf urethane .* . 

1989. 

January 12. 1990 
January 3, 1990. 

G Saturated oil-free polyester resin . 

Y89-0121 

Y90-0014 

Y90-0019 

G Potyester-grafted-styrene-acrylic copiymer . 

December 8. 

G Rosin maleated polymer with p-tertbutyl phenol formaldehyde and pentaerythritol . 

1989. 

November 24, 

G Styrene-aprylic acid polymer ,,,, llllltIM . M1 rr . . TT .. f ., . .....- - T _,- - 

1989. 

December 13, 


1989. 


V. 8 Premanufacture notices for which 
the period has been suspended. 

PMN No. 

P 89-0073 P 89-1038 P 90-0009 P 90-0015 
P 90-0058 P 90-0072 P 90-0145 P 90-0251 
|FR Doc. 90-8029 Filed 4-6-90; 8:45 am) 

BILLIN'? COOE 0560-50-0 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the Filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 


Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington. DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
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comments are found in $ 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 203-010999-008. 

Title: Ecuador Discussion Agreement. 

Parties: United States Atlantic and 
Gulf/Ecuador Freight Association; 
Compania Chilena de Navigacion 
Interoceania, S.A.; Empresa Naviera 
Santa, S.A.; Naviera Consolidada, S.A. 

Synopsis: The proposed amendment 
would add Transposes Naviero9 
Ecuatorianos as an Independent Carrier 
Party to the Agreement. The parties 
have requested a shortened review 
period. 

Agreement No.: 203-011038-003. 

Title: Southeastern Caribbean 
Discussion Agreement. 

Parties: United States Atlantic and 
Gulf/Southeastem Caribbean 
Conference. Trailer Marine Transport 
Corporation. Tecmarine Lines, Inc. 
Bemuth Lines. 

Synopsis: The proposed amendment 
would add North American Caribbean 
Line Ltd. as a party to the Agreement. It 
also makes other nonsubstantive 
changes. The parties have requested a 
shortened review period. 

By order of the Federal Maritime 
Commission. 

Dated: April 4, 1990. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 90-8121 Filed 4-6-00; 6:45 am] 

BILLING COO€ 6730-01-M 


Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice that the following 
agreement(s) has been filed with the 
Commission pursuant to section 15 of 
the Shipping Act, 1916, and section 5 of 
the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10220. Interested parties may 
submit protests or comments on each 
agreement to the Secretary, Federal 
Maritime Commission. Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments and protests are found in 
§ 5 560.302 and/or 572.603 of title 48 of 
the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 


Any person filing a comment or 
protest with the Commission shall, at 
the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 
Agreement No.: 224-200255-003. 

Title: The City of Los Angeles/ 
California Stevedore and Ballast Co., 
Terminal Agreement 
Parties: The City of Los Angeles. 
California Stevedore and Ballast Co. 

Filing Party: Mr. Raymond P. Bender, 
Assistant City Attorney, City of Los 
Angeles, 425 S. Palos Verdes St, P.O. 
Box 151, San Pedro, CA 90733-0151. 

Synopsis: The Agreement extends the 
term of the basic agreement for a 
secondary berth assignment to June 30. 
1990. 

By Order of the Federal Maritime 
Commission. 

Dated: April 4,1990. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 90-6122 Filed 4-6-80; 8:45 am) 

BILLING COO£ 8730-01-*! 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 
[Docket No. 90E-006GJ 

Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; ATnativ 

AGENCY; Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for ATnativ 
and is publishing this notice of that 
determination as required by law. FDA 
has made the determination because of 
the submission of an application to the 
Commissioner of Patents and 
Trademarks, Department of Commerce, 
for the extension of a patent which 
claims that human drug product 
addresses: Wrilten comments and 
petitions should be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration. Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20057. 

FOR FURTHER INFORMATION CONTACT: 

Nancy E. Pirt Office of Health Affairs 
(HFY-20), Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville. MD 20857. 301-443-1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 9&-417) 
and the Generic Animal Drug and Patent 


Term Restoration Act (Pub. L 100-670) 
generally provide that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, animal drug product, medical 
device, food additive, or color additive) 
was subject to regulatory review by 
FDA before the item was marketed. 
Under these acts, a product’s regulatory 
review period forms the basis for 
determining the amount of extension an 
applicant may receive. 

A regulatory review period consists of 
two periods of time; A testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permision to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued), FDA's determination of the 
length of a regulatory review period for 
a human drug product will include all of 
the testing phase and approval phase as 
specified in 35 U.S.C. 156(g)(1)(B). 

FDA recently approved for marketing 
the human drug product, ATnativ. 
ATnativ is indicated for treatment of 
patients with hereditary anti thrombin III 
deficiency. Subsequent to this approval, 
the Patent and Trademark Office (PTO) 
received a patent term restoration 
application for ATnativ (U.S. Patent 
3,842,061) from Kabivitrum AB, and PTO 
requested FDA’s assistance in 
determining the patent’s eligibility for 
patent term restoration. FDA, in a letter 
dated March 7,1990. advised PTO that 
this human drug product had undergone 
a regulatory review period. The letter 
also stated that the active ingredient, 
Anti thrombin III (Human), represented 
the first permitted commercial 
marketing or use. Shortly thereafter, the 
PTO requested that FDA determine the 
product’s regulatory review period. 

FDA has determined that the 
applicable regulatory review period for 
ATnativ if 1,889 days. Of this time, 0 
days occurred during the testing phase 
of the regulatory review period, while 
1,889 days occurred during the approval 
phase. These periods of time were 
derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food. Drug. 
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and Cosmetic Act became effective: 
none. FDA has verified the applicant’s 
claim that Product License Application 
(PLA) Ref. No. 84-0502 did not have a 
related investigational new drug 
application. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 351 of 
the Public Health Service Act: October 
12,1984. FDA has verified the 
applicant’s claim that PLA Ref. No. 84- 
0502 was initially submitted on October 
12,1984. 

3. The date the application was 
approved: December 13,1989. FDA has 
verified the applicant’s claim that PLA 
Ref. No. 84-0502 was approved on 
December 13,1989. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 730 days of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before June 8.1990, submit to the 
Dockets Management Branch (address 
above) written comments and ask for a 
redetermination. Furthermore, any 
interested person may petition FDA, on 
or before October 8,1990. for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 

Part 1, 98th Cong., 2d Sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 

Dated: April 2,1990. 

Stuart L. Nightingale. 

Associate Commissioner for Health Affairs. 
|FR Doc. 90-8086 Filed 4-6-90; 8:45 am] 

BILLING CODE 4160-01-M 


[Docket No. 85E-0310J 

Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; Lac-Hydrin ™ 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for Lac- 
Hydrin™ and is publishing this notice of 
that determination as required by law. 
FDA has made the determination 
because of the submission of an 
application to the Commissioner of 
Patents and Trademarks. Department of 
Commerce, for the extension of a patent 
which claims that human drug product. 
addresses: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Nancy E. Pirt, Office of Health Affairs 
(HFY-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville. MD 20857, 301^143-1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98-417) 
and the Generic Animal Drug and Patent 
Term Restoration Act (Pub. L. 106-670) 
generally provide that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, animal drug product, medical 
device, food additive, or color additive) 
was subject to regulatory review by 
FDA before the item was marketed. 
Under these acts, a product’s regulatory 
review period forms the basis for 
determining the amount of extension an 
applicant may receive. 

A regulatory review period consists of 
two periods of time: a testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 


subtracted as well as any time that may 
have occurred before the patent was 
issued), FDA's determination of the 
length of a regulatory review period for 
a human drug product will include all of 
the testing phase and approval phase as 
specified in 35 U.S.C. 156(g)(1)(B). 

FDA approved for marketing the 
human drug product Lac-Hydrin™. Lac- 
Hydrin™ is indicated for treatment of 
ichthyosis and xerosis. Subsequent to 
this approval, the Patent and Trademark 
Office received a patent term restoration 
application for Lac-Hydrin™ (U.S. 

Patent No. 4,105,783) from Westwood 
Pharmaceuticals, Inc., and requested 
FDA’s assistance in determining the 
patent’s eligibility for patent term 
restoration. FDA, in a letter dated 
September 13,1985, advised the Patent 
and Trademark Office that the human 
drug product had undergone a 
regulatory review period. Initially, the 
Patent and Trademark Office decided 
that the product was not eligible for 
patent extension because lactic acid, the 
active ingredient claimed for the product 
in the application, did not represent the 
first commercial marketing or use. The 
Patent and Trademark Office’s decision 
was upheld by the court in Westwood 
Pharmaceuticals, Inc, v. Quigg. Civil 
Action No. 88-2198 (D.D.C. Nov. 30, 

1989). 

Thereafter, the decision in Glaxo 
Operation UK Ltd. v. Quigg, Appeal No. 
89-1407 (Fed. Cir. Jan. 24,1990), was 
handed down, wherein the court held 
that a product whose active ingredient is 
a salt or ester of a previously approved 
active ingredient i9 entitled to patent 
extension, unless the product’s active 
ingredient or a salt or ester of that active 
ingredient has been previously 
approved. On the basis of the Glaxo 
case, the applicant filed a petition for 
reconsideration of denial of patent 
extension with the Patent and 
Trademark Office, in which the 
applicant now averred that the active 
ingredient in Lac-Hydrin™ was 
ammonium lactate, a salt of lactic acid. 
By a letter, dated February 12.1990. 

FDA advised the Patent and Trademark 
Office that the approval of Lac-Hydrin™ 
represented the first permitted 
commercial marketing or use the active 
ingredient ammonium lactate. In 
addition, no salt or ester of ammonium 
lactate has been previously approved. 
Shortly thereafter, the Patent and 
Trademark Office requested that FDA 
determine the product’s regulatory 
review period. 

FDA has determined that the 
applicable regulatory review period for 
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Lac-Hydrin™ is 541 days. Of this time, 0 
days occurred during the testing phase 
of the regulatory review period, while 
541 days occurred during the approval 
phrase. These periods of time were 
derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food, Drug, 
and Cosmetic Act became effective: 
None. The applicant claims February 28, 

1983, as the date the exemption under 
subsection 505(i) became effective. 
However, review of FDA’s official 
records indicates that no application for 
such an exemption was submitted prior 
to the approval of the new drug 
application (NDA) (NDA 19-155) for 
Lac-Hydrin™. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 
505(b) of the Federal Food, Drug, and 
Cosmetic Act: November 1,1983. FDA 
has verified the applicant’s claim that 
NDA 19-155 was initially submitted on 
November 1,1983. 

3. The date application was approved: 
April 24,1985. FDA has verified the 
applicant’s claim that NDA 19-155 was 
approved on April 24,1985. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks G64 days of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before June 8,1990, submit to the 
Dockets Management Branch (address 
above) written comments and ask for a 
redetermination. Furthermore, any 
interested person may petition FDA, on 
or before May 8,1990, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 

Part 1. 98th Cong., 2d Sess., pp. 41-42, 

1984. ) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 


Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 

Dated: April 2.1990. 

Stuart L. Nightingale, 

Associate Commissioner for Health Affairs. 
(FR Doc. 90-8085 Filed 4-6-90; 8:45 am) 

BILLING CODE 4160-01-M 


Health Resources and Services 
Administration 

Announcement of Cycle for Rural 
Health Medical Education 
Demonstration Projects 

agency: Health Resources and Services 
Administration, HHS. 

action: Notice. 

summary: The Health Resources and 
Services Administration (HRSA) in 
coordination with the Health Care 
Financing Administration (HCFA) 
announces its intent to accept proposals 
for Rural Health Medical Education 
Demonstration Projects authorized by 
section 4038 of the Omnibus Budget 
Reconciliation Act of 1987 (Pub. L. 100- 
203) (the Act), as amended by section 
6216 of the Omnibus Budget 
Reconciliation Act of 1989 (Pub. L. 100- 
239). 

This is a demonstration to assist 
physicians to develop clinical 
experience in rural areas using payment 
for graduate medical education under 
the Social Security Act. For the purposes 
of payments for the indirect costs of 
graduate medical education, pursuant to 
section 1886(d)(5)(B) of the Social 
Security Act, a resident participating in 
this project, who works for any part of a 
year at a small rural hospital, shall be 
treated as if the resident were working 
at the sponsoring hospital on September 
1 of that year and shall not be treated as 
if the resident was working in the small 
rural hospital. 

Medicare’s share of the direct 
graduate medical education costs of the 
sponsoring hospital will be increased for 
the duration of the project to meet any 
reasonable additional direct costs 
incurred for the education and training 
of resident physicians at the rural site. 
The sponsoring hospital will be required 
to accumulate separately the costs of 
the demonstration project. Medicare will 
pay the sponsoring hospital for 
Medicare's share of the additional costs 
the hospital incurs in connection with 
the project computed pursuant to the 
reasonable cost authority in section 
1861(v) of the Act. Payment for these 
costs will be in addition to the payments 
otherwise due the hospital under section 
1886(h). 


Absent the project direct costs may be 
claimed only once and will not be paid 
under both sections 1886(h) and 1861 (v). 

In this demonstration an emphasis is 
being placed on cost effectiveness of the 
projects. Sponsors of proposed projects 
must describe areas of additional costs 
associated with the project which they 
feel would be paid under section 
1861 (v). These costs are to be estimated 
for each of the three years of the 
demonstration project. The costs and 
the cost effectiveness of a proposed 
project will be considered during the 
review of proposals. 

Additional costs may result from, for 
example, arrangements for supervision 
of the residents at the rural site, housing 
of the residents, and travel by residents 
and supervisors from the sponsoring 
hospital. Any request for payment of 
additional costs under the project will 
be reviewed by the Medicare 
intermediaries to determine the 
accuracy and reasonableness of the 
claim. It is emphasized that Medicare 
will only pay the sponsoring hospitals 
for Medicare’s share of the cost. The 
sponsoring hospital will have to seek 
payment from other payers for costs of 
the demonstration related to non- 
Medicare patients. Also, residents 
participating in the project may be 
counted as ”on-site” or “off-site” 
personnel for purposes of determining 
direct medical education costs; however, 
each resident may be counted only once. 

There will be no payment under these 
projects directly to rural hospitals. All 
payments under the demonstration 
projects will be made to the sponsoring 
hospitals. 

The Notice requests that hospitals 
interested in entering into an agreement 
with the Department notify the Health 
Resources and Services Administration. 

dates: To receive consideration to enter 
into an agreement with the Department 
to conduct a demonstration project, a 
project proposal should be received by 
July 8,1990. Materials regarding entry 
into an agreement will be sent only to 
those programs and hospitals making a 
request. 

addresses: Request for information on 
entering into an agreement and other 
questions should be directed to: Chief. 
Special Projects and Data Analysis 
Branch, Division of Medicine, Bureau of 
Health Professions, Health Resources 
and Services Administration, Parklawn 
Building, room 4C-04, 5600 Fishers Lane. 
Rockville. Maryland 29857. 

For more information call the Chief, 
Special Projects and Data Analysis 
Branch on (301) 443-6785. 
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FOR FURTHER INFORMATION CONTACT: 

Section 4038 of the Omnibus Budget 
Reconciliation Act of 1987, Public Law 

100- 203, was signed into law on 
December 22.1987. Section 4038 was 
amended by the enactment of section 
6218 of the Omnibus Budget 
Reconciliation Act of 1989, Public Law 

101- 239, on December 19.1989. Section 
4038, as amended, authorizes Rural 
Health Medical Education 
Demonstration Projects and requires the 
Secretary of Health and Human Services 
to enter into agreements with 10 
teaching hospitals as sponsors under the 
demonstration projecL One agreement 
was entered into in 1989, so nine new 
agreements may be made under section 
4038 as amended. These projects will be 
for a three year period and are intended 
to assist resident physicians in 
developing field experience in rural 
areas. Eligible hospitals may be public 
or private entities, nonprofit, or for 
profit. Hospitals are those which 
currently receive payments for direct 
and indirect graduate medical education 
costs as defined under Medicare. 

HCFA will enter into agreements with 
those hospitals only after proposals for 
participation are received and a review 
of each proposal is conducted by the 
Department. The review of proposal s 
under this demonstration is not subject 
to the requirements of Executive Order 
12372. Under these agreements, each of 
the sponsoring hospitals will make 
arrangements with a small rural hospital 
to provide for resident rotations for a 
period of one to three months for 
physicians who have completed at least 
one year of residency training in family 
practice, osteopathic general practice, 
primary care internal medicine, or 
primary care pediatrics. The number of 
physicians and the duration of the 
rotation are to be part of the 
arrangements between the sponsoring 
hospital and the rural hospital. 

Project Criteria 

Certain geographic selection criteria 
prescribed in section 4038 of the 
Omnibus Budget Reconciliation Act of 
1987 were made inapplicable by section 
6216 of the Omnibus Budget 
Reconciliation Act of 1989 and are not 
relevant for new projects under this 
authority. Specifically, new projects are 
no longer restricted by county size or 
limited to hospitals in counties with 
severe physician shortages. 

The Department will use the following 
criteria for the Rural Health Medical 
Education Demonstration projects. The 
criteria were used in 1980. after they 
were published and subject to public 
comments and are: 


(1) Only residents from family 
medicine, osteopathic general practice, 
primary care internal medicine, or 
primary care pediatric residency 
programs will be eligible for 
participation tn the demonstration 
projects. All residents participating in 
the projects must have completed at 
least one year of resident training. 

(2) For the purpose of this 
demonstration, a small rural hospital is 
defined as a general hospital of 100 or 
fewer inpatient beds available for the 
lodging of patients, excluding newborn 
beds (except those in intensive care 
units), skilled nursing beds and beds in 
any distinct part of the hospital not 
subject to the Medicare prospective 
payment system, e.g., psychiatric beds 
and postoperative beds. The hospital 
must be located in a county that is not 
included in either a Metropolitan 
Statistical Area or a New England 
County Metropolitan Area as 
determined by the Office of 
Management and Budget. The 
Department considers hospitals of 100 
beds or fewer as offering training 
opportunities significantly different from 
experience offered at most hospitals 
which sponsor graduate medical 
education. 

This program is listed at 13.778 in the 
Catalog of Federal Domestic Assistance. 

Dated: February 22,1990. 

Robert G. Harmon, 

Administrator. 

[FR Doc. 90-8087 Filed 4-6-90; 8.45 am) 

BtLLHJG COOE 4140-lt-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

(NV-930-00-4212-13; CA-25680] 

Realty Action; Exchange of PubMc and 
Private Lands in Alpine County, CA 

agency: Bureau of Land Management. 
Interior. 

action: Notice of realty action on 
proposes exchange CA-25680. 

summary: The following described 80 
acres of federal lands in Alpine County. 
California, have been determined 
suitable for disposal by exchange under 
section 206 of the Federal Land Policy 
and Management Act of October 21. 
1978 (43 U.S.C. 1716): 

Mount Diablo Muridian, California 

T. 10N.. R. 20 £.. 

Sec. 20. SW^SE*. 

Sec. 29. SEttNE*. 

In exchange for these lands, the 
United States would acquire the 


following described 480 acres of private 
lands in Alpine County, California, 
offered by the Trust for Public Land, a 
private, nonprofit organization: 

Mount Diablo Meridian. California 

T. 9 N.. R. 21 E., 

Sec. 14, WVfeWVi, 

Sec. 15. EVt. 

The purpose of this exchange is to 
acquire a portion of the private lands 
surrounded by public lands in Bagley 
Valley which are high in public resource 
values for scenery and outdoor 
recreation. The public interest would be 
served by completing the exchange. 

The selected lands are identified for 
disposal through the Bureau Planning 
System. Federal acquisition of the 
offered private lands and disposal of the 
selected public lands are both consistent 
with the Walker Resource Management 
Plan. 

The exchange would be based on 
values determined by fair market value 
appraisals. 

There are no known mineral values on 
the federal lands. The mineral estates of 
both the offered and selected lands 
would be conveyed with the surface 
estates. Publication of this notice in the 
Federal Register segregates the public 
lands from appropriation under the 
public land laws, including the mining 
laws, until one of the following occurs: 
(1) Issuance of patent. (2) two years 
from the date this notice is published in 
the Federal Register, or (3) publication in 
the Federal Register that the segregation 
is terminated. 

Lands transferred from the United 
States would be subject to a reservation 
to the United States for ditches and 
canals constructed by the authority of 
the United States under the Act of 
August 30,1890 (43 U.S.C. 945). 

Patent to the federal lands in section 
20 would also be subject to Right-of- 
Way Grant S-074242 to Markleeville 
Water Company and to the right-of-way 
for the paved road held by Alpine 
County pursuant to RS-2477. 

Upon acquisition of the offered lands, 
off-road vehicles (ORVs) would be 
limited to designated routes consistent 
with the current ORV designation for 
public lands in the Bagley Valley area. 

More detailed information is available 
from the Walker Resources Area 
Manager. 1535 Hot Springs Road, Suite 
300, Carson City, Nevada 89706; 
telephone (702) 885-6000. 

For a period of 45 days from 
publication of this notice in the Federal 
Register, Interested parties may submit 
comments to the Carson City District 
Manager. Bureau of Land Management 
at the above address. Objections will be 
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reviewed by the State Director, Bureau 
of Land Management, who may sustain, 
vacate, or modify this realty action. In 
the absence of any action by the State 
Director, this realty action will become 
the final determination of the 
Department of the Interior. 

Dated: March 29.1990. 

Norman L. Murray, 

Acting District Manager. 

[FR Doc. 90-8048 Filed 4-6-90; 8:45 am) 

BILLING CODE 4310-HC-M 


(NV-930-00-4212-13; N-41646] 

Realty Action; Exchange of Public 
Land In Elko County, Nevada/Notice of 
Termination of Segregation; NV 

agency: Bureau of Land Management, 
Interior. 

action: Correction to amended notice of 
realty action. 

summary: The amendment to the Notice 
of Realty Action appearing on page 5083 
of the Federal Register (FR Doc. 90- 
3286), published on Tuesday, February 
13,1990, incorrectly stated that, upon 
publication of the notice in the Federal 
Register, the segregative effect 
terminated on those public lands that 
have been deleted from the exchange 
proposal. Said notice is hereby 
corrected to show that the segregative 
effect on the public lands that have been 
deleted from the exchange proposal 
terminated on March 15,1990, the same 
day that the lands became open to the 
full operation of the public land laws. 
Edward F. Spang, 

State Director, Nevada . 

(FR Doc. 90-8047 Filed 4-6-90; 8:45 amj 
BILLING CODE 4310-HC-H 


Bureau of Reclamation 

Analysis of the Impact of the 
Operation of Glen Canyon Dam, CO, 
River Storage Project, AZ, and 
Alternative Measures, on Specific 
Downstream Resources 

agency: Bureau of Reclamation, 

Interior. 

action: Notice of time extension for 
receipt of written scoping comments. 

summary: On February 23.1990. the 
Bureau of Reclamation published a 
notice of environmental scoping 
meetings and correction of notice of 
intent in the Federal Register (55 FR 
6489) for the above project. The period 
for submission of written comments was 
advertised to be from March 12 through 
April 16,1990. As a result of requests 
made by the public at scoping meetings 


to date, the comment period has been 
extended to May 4.1990. 

FOR FURTHER INFORMATION CONTACT: 

Glen Canyon Dam—Environmental 
Impact Statement, U.S. Bureau of 
Reclamation, 125 South State Street, PO 
Box 11568, Salt Lake City, UT 84147, 
telephone: (801) 524-4099. 

Dated: March 3,1990. 

foe D. Hall, 

Deputy Commissioner. 

[FR Doc. 90-8073 Filed 4-6-90; 8:45 am) 

BILUNG CODE 4310-0»-M 


Fish and Wildlife Service 

Meeting, Klamath River Basin Fisheries 
Task Force 

agency: Department of the Interior. 
action: Notice of meetings. 

summary: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act (5 
U.S.C. App. I), this notice announces a 
meeting of the Klamath River Basin 
Fisheries Task Force, established under 
the authority of the Klamath River Basin 
Fishery Resources Restoration Act (16 
U.S.C. 460ss et seq.). The meeting is 
open to the public. 

DATES: The Klamath River Basin 
Fisheries Task Force will meet from 9 
a.m. to 5 p.m. Wednesday, April 18, 

1990. 

place: The meeting will be held in the 
conference room of the Days Inn, 2180 
Hilltop Drive. Redding, CA. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Ronald A. Iverson, Project Leader, 
U.S. Fish and Wildlife Service, P.O. Box 
1006 (1030 South Main). Yreka, 

California 96097-1006, telephone (916) 
842-5783. 

SUPPLEMENTARY INFORMATION: For 

background information on the Task 
Force, please refer to the notice of their 
initial meeting that appeared in the 
Federal Register on July 8.1987 (52 FR 
25639). The Task Force will review a 
draft long-range plan for the Klamath 
Fishery Restoration Program, prepared 
by consultant Kier Associates. 

Following Task Force review, the draft 
plan will be distributed for public and 
agency comment. The Task Force will 
also appoint representatives to a 
technical work group and make 
assignments to that group. 

Dated: March 20.1990. 

William E. Marten, 

Acting Regional Director, U.S. Fish and 
Wildlife Service. 

(FR Doc. 90-8049 Filed 4-6-90; 8:45 am| 

BILUNG CODE 4310-55-M 


Minerals Management Service 

Outer Continental Shelf Oil and Gas 
Lease Sales; List of Restricted Joint 
Bidders 

Pursuant to the authority vested in the 
Director of the Minerals Management 
Service by the joint bidding provisions 
of 30 CFR 256.41, each entity within one 
of the following groups shall be 
restricted from bidding with any entity 
in any other of the following groups at 
Outer Continental Shelf oil and gas 
lease sales to be held during the bidding 
period from May 1 through October 31, 
1990. The List of Restricted Joint Bidders 
published in the Federal Register on 
October 20,1989, at 54 FR 43142 covered 
the bidding period of November 1,1989, 
through April 30,1990. 

Group I. Chevron Corp.; Chevron U.S.A. 
Inc. 

Group II. Exxon Corp.; Exxon San 
Joaquin Production Co. 

Group III. Shell Oil Co.; Shell Offshore 
Inc.; Shell Western E&P Inc. 

Group IV. Mobil Oil Corp.; Mobil Oil 
Exploration and Producing Southeast 
Inc.; Mobil Producing Texas and New 
Mexico Inc.; Mobil Exploration and 
Producing North America Inc. 

Group V. BP America Inc.; The Standard 
Oil Co.; BP Exploration Inc.; BP 
Exploration (Alaska) Inc. 

Dated: March 28.1990. 

Barry A. Wiltamson, 

Director, Minerals Management Service. 

(FR Doc. 90-8078 Filed 4-6-90; 8:45 am) 

BILLING CODE 4310-MR-M 


INTERSTATE COMMERCE 
COMMISSION 

(Finance Docket No. 31616] 

Decision; Railroad Switching Service 
of Missouri, Inc.—Acquisition— 
Missouri Pacific Railroad Company 
Lines Between Gardendale, Crystal 
City and Carrizo Springs, TX 

agency: Interstate Commerce 
Commission. 

action: Notice of decision accepting 
application for consideration. 

summary: The Commission is accepting 
for consideration the application filed 
March 7.1990, for approval for Railroad 
Switching Service of Missouri, Inc. to 
acquire two branch lines from Missouri 
Pacific Railroad Company: 

(1) A 42.26-mile line of railroad 
between Gardendale and Crystal City, 
TX; and (2) an 11.15-mile line of railroad 
between Crystal City and Carrizo 

















13198 


Federal Register / Vol. 55, No. 68 / Monday* April 9. 1990 / Notices 


Springs, IK. Pursuant to 49 CFR Part 
1180. the Commission finds this to be a 
minor transaction. 

dates: Written comments must be filed 
with the Interstate Commerce 
Commission no later than May 9,1990. 
Comments from the Secretary of 
Transportation and Attorney General of 
the United States must be filed by May 
24.1990. The Commission will issue a 
service list shortly thereafter. Comments 
must be served on all parties of record 
within 10 days of the Commission's 
issuance of the service list. Applicants' 
reply is due by June 13.1990. 

ADDRESSES: Send original and 10 copies 
of all documents to: Office of the 
Secretary. Case Control Branch. Attn: 
Finance Docket No. 31616. Interstate 
Commerce Commission. Washington. 

DC 20423. 

In addition, concurrently send one 
copy of all documents to the United 
States Secretary of Transportation, the 
Attorney General of the United States, 
and to each of applicants' 
representatives: 

Docket Clerk, Office of Chief Counsel. 

Federal Railroad Administration, 

Room 8201, 400 Seventh St. SW„ 

Washington, DC 20590 
Attorney General of the United States. 

Washington. DC 20590 
Terry L. Claassen, 1875 Eye Street, NW., 

Suite 1200. Washington. DC 20006 
Joseph D. Anthofer, 1416 Dodge Street, 

Omaha, NE 68179 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar, (202) 275-7245. [TDD 
for hearing impaired: (202) 275-1721J. 
SUPPLEMENTARY INFORMATION: By 

application filed March 7,1990. Railroad 
Switching Service of Missouri, Inc. 
(RSSM) and Missouri Pacific Railroad 
Company (MP), collectively 
"applicants," seek Commission approval 
under 49 U.S.C. 11343, el seq.< for RSSM 
to acquire two branch lines from MP: (1) 
A 42.26-mile line of railroad, known as 
the Crystal City Branch line, between 
milepost 105.14 near Cardendale. TX 
and milepost 147.4 near Crystal City. 

TX; and (2) an 11.15-mile line of railroad, 
known as the Carrizo Springs Branch 
line, between milepost 145.2 near 
Crystal City and milepost 156.35 near 
Carrizo Springs, TX. Applicants intend 
to consummate the transaction 
immediately upon the Commission's 
approval and issuance of a final 
decision, or as soon thereafter as may 
lawfully occur. Applicants contend that 
this is a minor transaction under 49 CFR 
1180.2(c), and they submitted an 
application in accordance with the 
railroud consolidation procedures at 49 
CFR part 1180 for minor transactions. 


RSSM, a Class 111 carrier and 
subsidiary of Merchants Management 
Corporation, operates a 1.89-mile rail 
line in SL Louis, MO. Pursuant to an 
agreement with the Missouri-Illinois Bi- 
State Development Agency. RSSM also 
serves as the contract operator 
providing freight service over 8 miles of 
commuter rail line in St. Louis. Neither 
of these lines connects with the MP 
branch lines involved in the subject 
transaction. MP, a Class I carrier, 
operates approximately 13,200 miles of 
railroad in the states of Arkansas, 
Louisiana, Texas, Oklahoma, Missouri. 
Illinois, Tennessee, Kansas, Nebraska, 
Colorado and Iowa. 

According to applicants, the proposed 
transaction will not substantially lessen 
intermodal or intramodal competition 
nor create a monopoly or restrain trade 
in freight surface transportation. 
Presently, all of the patrons on the 
involved lines are served only by MP 
and not by any other railroad, and MP 
and RSSM do not compete for 
originating and terminating freight 
traffic on these lines. Applicants believe 
that the transaction will enable the rail 
mode to compete more effectively with 
motor carriers by providing the shippers 
in the area with more responsive rail 
service. 

Applicants state that the proposed 
transaction will enable RSSM to operate 
in a new market, provide more efficient 
and economical service to existing rail 
customers, and develop new rail 
business, thereby improving the 
financial viability of both RSSM and 
MP. RSSM plans to operate with a lower 
cost structure than does MP and achieve 
other economies by sharing its present 
overhead, insurance and operating costs 
with the new line. Although RSSM will 
incur debt service obligations, RSSM 
states that those obligations will have 
no adverse effect on RSSM because the 
revenues to be generated by operation 
of the line will more than cover the debt 
service obligations. 

Under the sales agreement, RSSM has 
no obligation to hire or otherwise be 
responsible for MP employees. 
According to applicants. RSSM will 
operate the branch lines exclusively 
with its own employees, under its own 
work rules, rates of pay and benefits. 1 


1 Applicants state that the sale of the Crystal City 
and Carrizo Springs Branch lines will result in the 
abolishment of three positions (one engine service 
and two train service employees) on the MP. MP 
States that these affected employees may exeri&e 
their seniority on their home seniority district, 
pursuant to rules set forth in existing collective 
bargaining agreements, subject to the labor 
protective conditions imposed by the Commission. 
As all other employees working on the involved 
lines do so on an as-needed basis. MP does not 


Recognizing that transactions under 
49 U.S.C. 11343 carry mandatory labor 
protection pursuant to 49 U.S.C. 11347, 
applicants state that they do not object 
to the imposition of the conditions set 
forth in New York Dock Ry.-Control— 
Brooklyn Eastern Dist., 3601.C.C. 60 
(1979), on the employer of railroad 
personnel adversely affected by the 
subject transaction. MP accepts sole 
responsibility under 49 U.S.C. 11347 to 
protect those of its employees who may 
be affected by the proposed transaction. 
RSSM notes that, because it has no 
obligation to hire or otherwise be 
responsible for MP employees, any 
implementing agreement negotiations 
which may become necessary should be 
limited to MP and its employees.* 

Under 49 CFR 1180.4(b)(2)(iv). we 
must determine whether a proposed 
transaction is major, significant, minor, 
or exempt. The proposal here involves a 
Class I and a Class III rail carrier. It has 
no regional or national significance and 
will not result in a major market 
extension. Accordingly, we find the 
proposal is a minor transaction as 
defined in 49 CFR 1180.2(c). Since the 
application complies with our 
regulations governing minor 
transactions, we are accepting it for 
consideration. 

The application and exhibits are 
available for inspection in the Public 
Docket Room at the Offices of the 
Interstate Commerce Commission in 
Washington. DC. In addition, they may 
be obtained upon request from 
applicants' representatives named 
above. 

Any interested persons, including 
government entities, may participate in 
this proceeding by submitting written 
comments. Any person who files timely 
written comments shall be considered a 
party of record if the person's comments 
so request. In this event, no petition for 
leave to intervene need be filed. 

Consistent with 49 CFR 118Q.4(d) (1) 
(iii). written comments must contain: 


anticipate that any of its other employees will be 
adversely affected as a result of the subject 
transaction. 

2 In approving the sale transaction and imposing 
labor protective conditions, applicants specifically 
request that we adopt findings expressly approving, 
as inherent parts of the transaction, ail of the 
operating purposes, economies and labor impacts 
shown within the application and contemplated by 
the buyer’s plan of operations on which we rely in 
reaching a public interest determination and those 
which are reasonably attendant to consummation 
and effeemation of the transaction. They further 
suggest that we may wish to recognize this as the 
reason that labor protective conditions are imposed 
oo the transaction and that applicants are 
immunized from any other law which might impede 
any actions by the applicant* to consummate the 
transaction as approved. 
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(a) The docket number and title of the 
proceeding; 

(b) The name, address, and telephone 
number of the commenting party and its 
representative upon whom service shall 
be made; 

(c) The commenting party’s position, 

i.e., whether it supports or opposes the 
proposed transaction; 

(d) A statement of whether the 
commenting party intends to participate 
formally in the proceeding or merely 
comment upon the proposal; 

(e) If desired, a request for an oral 
hearing with reasons supporting this 
request; the request must indicate the 
disputed material facts that can only be 
resolved at a hearing; and 

(f) A list of all information sought to 
be discovered from applicant carrers. 

Because we have determined that the 
proposal in this proceeding constitutes a 
minor transaction, no responsive 
applications will be permitted. The time 
limits for processing a minor transaction 
are set forth at 49 U.S.C. 11345(d). 

Discovery may begin immediately. We 
admonish the parties to resolve all 
discovery matters expeditiously and 
amicably. 

This action will not significantly affect 
either the quality of the human 
environment or the conservation of 
energy resources. 

It is ordered: 

1. This application is accepted for 
consideration as a minor transaction 
under 49 CFR 1180.2(c). 

2. The parties shall comply with all 
provisions stated above. 

3. This decision is effective on April 9, 

1990. 

Decided: March 30,1990. 

By the Commission, Chairman Philbin, Vice 
Chairman Phillips. Commissioners Simmons, 
Lam bo Icy. and Emmett. 

Noreta R. McGee, 

Secretary. 

|FR Doc. 90-8106 Filed 4-6-90; 8:45 am] 

BILUNG CODE 7035-01-M 


DEPARTMENT OF JUSTICE 

Antitrust Division 

Notice Pursuant to the National 
Cooperative Research Act of 1984 — 
NAHB Research Foundation; National 
Cooperative Research Act of 1984 ; 
Smart House Project 

Notice is hereby given that pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984,15 
U.S.C. 4301 eL seq. (“the Act”), the 
NAHB Research Foundation. Inc. 
("NAHB ’) has filed an sdditional 
written notification simultaneously with 


the Attorney General and the Federal 
Trade Commission on February 26,1990 
disclosing (1) the identities of the parties 
to the Smart House Project and (2) the 
nature and objectives of the Smart 
House Project. The notification was filed 
for the purpose of invoking the Act’s 
provisions limiting the recovery of 
antitrust plaintiffs to single damages 
under specified circumstances. Pursuant 
to section 6(b) of the Act the identities 
of the parties to the Smart House 
Project and its general areas of planned 
activity, are given below. 

The Smart House Project is a joint 
venture project that will be implemented 
in a series of stages by separate 
agreements at each stage. Smart House. 
L.P. is a principal participant in the 
venture. The following parties are 
participating in the venture under 
research and licensing agreements: 

AMP, Incorporated 
AT&T Network Systems 
Canada Wire & Cable Limited 
Carrier Corporation 
Ducane Industries 
Honeywell Corporation 
Interior Piping Systems. Inc. 

Lennox Industries Incorporated 

On an Corporation 

Pioneer Electronics (USA) Inc. 

Square D Company 

Water Heater Innovations, Inc. 

The Wiremold Company 

The following parties are participating 
in the venture under initial negotiation 
and confidentiality agreements and are 
in the process of negotiating research 
and licensing agreements: 

Amphenol Spectra-Strip Company 
Apple Computer. Inc. 

Aritech Corporation 
Belden Wire & Cable Company 
Bell Northern Research Ltd. 

Blonder-Tangue Laboratories. Inc. 

Bose Corporation 
BRIntec Corporation 
Broan Mfg. Co.. Inc. 

Burndy Corporation 

Camcar Division of Textron, Inc. 

C-COR Electronics. Inc. 

Challenger Electrical Equipment Corp. 
Computest, Inc. 

Domestic Automation Company 
Dynamic Computer Products Inc. 

Eaton Corporation 

Electromatic Controls Corporation 

Emerson Electric Co. 

EPE Technologies, Inc. 

Federal Pioneer. Ltd. 

Gas Research Institute 
General Electric Company 
Halitec Industries Corporation 
Integrated Communication Systems. Inc. 

JAE Electronics, Inc. 

Johnson Controls. Inc. 

Kenwood U.S.A. Corporation 

Kohler Company 

Landis & Gyr Metering. Inc. 

Molex Incorporated 
Morse Security Group 


NEC Home Electronics (U.S.A.) Inc. 

Northern Telecom, Inc. 

Olson Technology Inc. 

Polk Audio. Inc. 

Robertshaw Controls Company 
Sanyo Fisher (USA) Corporation 
Schlage Lock Company 
Sharp Electronics Corporation 
Siemens Energy and Automation. Inc.. Circuit 
Protection Division 
Slater Electric. Inc. 

Southwire Company 
Teknika Electronics Corporation 
Teledyne Laars 
Toshiba America. Inc. 

Triangle PWC, Inc. 

Tri-Star Electronics. Inc. 

TRS International. Inc. 

Whirlpool Corporation 
X-10 (USA) Inc. 

The following party is participating in 
the venture under an affiliate agreement: 

Black & Decker (U.S.) Inc., U.S. Power Tools 
Group 

The following parties are participating 
as advisors to the venture: 

AgipPetroli 

Allegheny Power Service Corporation 
(including Monongahel a Power Company, 
the Potomac Edison Company and West 
Penn Power Company) 

American Electric Power Service Corp. 
(including Appalachian Power Co., 
Kanawha Valley Power Co., Columbus and 
Southern Ohio Elec. Co.. Indiana & 

Michigan Elec. Co., Kentucky Power Co., 
Kingsport Power Co.. Michigan Power Co., 
Ohio Power Co. and Wheeling Elec. Co.) 
American Gas Association 
Arkla, Inc. 

Baltimore Gas & Electric Company 
Bell South Services 

Columbia Gas Distribution Companies 
(including Columbia Cas of Ohio, Inc., 
Columbia Gas of Kentucky, Inc., Columbia 
Gas of Maryland. Inc., /Columbia Gas of 
New York, Inc., Columbia Cas of 
Pennsylvania, Inc and Columbia Gas of 
Virginia, Inc.) 

Consolidated Natural Gas Company 

Consumers Power Company 

Copper Development Association Inc. 

Delmarva Power & Light Company 

Detroit Edison Company 

Duke Power Company 

Edison Electric Institute 

Electric Power Research Institute 

Florida Power & Light Company 

Gas Research Institute 

Georgia Power Company 

Houston Lighting & Power Company 

International Conference of Building Officials 

Lone Star Gas Company 

Michigan Consolidated Gas Company 

Midwest Gas Company 

Minnesota Blue Flame Gas Asso. 

NAHAB Research Foundation. Inc. 

National Association of Home Builders 
National Cable Television Association 
National Joint Apprenticeship & Training 
Committee 

National Rural Electric Cooperative 
Association 
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Northern Illinois Gas 
Oklahoma Gas & Electric Company 
Oklahoma Natural Gas Company 
Ontario and Western Gas Companies 

(including Canadian Western Utilities. Ltd., 

Consumers Gas Company. Ltd., ICG 

Utilities, Ltd. and Union Gas. Ltd.) 

Pacific Gas & Electric Company 
Pacific Power & Light Company 
Paragon Design Resource S.W., Ltd. 

Portland General Electric Company 
Potomac Electric Power Company 
Professional Guilder 
Public Service Company of Colorado 
Smart House Development Venture, Inc. 
Southern California Edison Company 
Southern Connecticut Gas Co. 

Southwest Gas Corporation 
Southwestern Bell Telephone Company 
U.S. Dept, of Housing & Urban Dev. 

Virginia Electric and Power Company 
Washington Gas Light Company 
Wisconsin Electric Power Company 

The Smart House Project will engage 
in activities the purpose of which will be 
to develop a coordinated home control 
and energy distribution system 
containing integral tele-communications 
and advanced safety features. The 
project is intended to design and 
develop a set of compatible products, 
including integrated power and signal 
cabling to tie home electrical products 
into a single power and communications 
network; communications-capable 
appliances, heating and cooling 
equipment, utility meters and home 
electrical and electronic products; 
electric power conditioning and 
conversion equipment; controllers and 
software to make logical decisions, 
issue control instructions, and regulate 
the distribution of energy, information 
and instructions throughout the network; 
monitoring and control devices to detect 
and neutralize malfunctions in energy 
distribution within the home; telephone 
and CATV interfaces to allow 
information to be passed to and from the 
home over telephone and CATV lines; 
and input and output devices with 
which users can control and receive 
information from the network and the 
devices attached to it. 

On June 14.1985 NAHB filed its 
original notification pursuant to Section 
6(a) of the Act. On September 13.1985, 
January 9.1986, April 28.1986, July 30. 
1986, December 16,1986. April 8,1987, 
June 30.1987, August 25,1987, December 
4.1987, February 22.1988, April 5,1988, 
and October 27,1988, NAHB filed 
additional written notifications. The 
Department of Justice published notices 
in the Federal Register in response to 
these additional notifications on 
October 10.1985 (50 FR 41428), on 
January 28.1986 (51 FR 3520), on May 18. 
1986 (51 FR 18049). on August 28,1980 
(51 FR 30724), on January 15.1987 (52 FR 
1673), on May 8,1987 (52 FR 17490), on 
July 30.1987 (52 FR 28494). on September 


22,1987 (52 FR 35596), on January 5,1988 
(53 FR 186), on March 21,1988 (53 FR 
9154), on May 3,1988 (53 FR 15750), on 
December 8,1988 (53 FR 49614), and on 
August 23.1989 (54 FR 35091) 
respectively. 

The principal business address of the 
Smart House Project is 400 Prince 
Georges Center Boulevard, Upper 
Marlboro, Maryland 29772-8731. 

Joseph H. Widmar, 

Director of Operations. Antitrust Division. 

|FR Doc. 90-8082 Filed 4-6-90; 8:45 am] 

BILLING CODE 4410-01-M 


Notice Pursuant to the National 
Cooperative Research Act of 1984- 
Microelectronics and Computer 
Technology Corp. 

Notice is hereby given that, pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984,15 
U.S.C. 4301 et seq. (“the Act“), 
Microelectronics and Computer 
Technology Corporation (“MCC”) on 
January 18,1990 filed a written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing changes in its 
membership. The additional written 
notification was filed for the purpose of 
extending the protections of section 4 of 
the Act limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

On December 21,1984, MCC and its 
shareholders filed their original 
notification pursuant to section 6(a) of 
the Act. The Department of Justice (the 
“Department*’) published a notice in the 
Federal Register pursuant to section 6(b) 
of the Act on January 17,1985 (50 FR 
2633). MCC and its shareholders filed 
additional notifications on March 29, 
1985, October 21,1985, July 30,1986, 
November 7,1986, December 23,1986, 
February 25,1987, December 23,1987, 
March 4,1988, August 16,1988, and 
September 19,1989. The Department 
published notices in the Federal Register 
in response to these additional 
notifications on April 23,1985 (50 FR 
15989), September 10,1986 (51 FR 32263), 
December 8.1980 (51 FR 44132), 

February 3.1987 (52 FR 3356), March 19. 
1987 (52 FR 8661), January 22.1988 (53 
FR 1859), March 29,1988 (53 FR 10159), 
September 22,1988 (53 FR 36910), and 
October 26.1989 (54 FR 43631), 
respectively. The October 26,1989 
notice was corrected on March 8,1990 
(55 FR 8612). 

Effective November 1,1989, Cadence 
Design Systems Inc. became a 
shareholder of MCC and a participant in 
MCC’s VLSI/CAD Technology program. 
Effective October 30,1989, Apple 
Computer. Inc., an Associate Member of 


MCC, became a participant in MCC’s 
Advanced Computing Technology 
program. Effective December 30,1989, 
Texas Instruments Inc. became an 
Associate Member of MCC and a 
participant in MCC’s Advanced 
Computing Technology program. 
Joseph H. Widmar, 

Director of Operations. Antitrust Division. 
[FR Doc. 90-6083 Filed 4-6-90; 8:45 am] 

BILLING CODE 4410-01-M 


NATIONAL COMMISSION ON 
ACQUIRED IMMUNE DEFICIENCY 
SYNDROME 

agency: National Commission on 
Acquired Immune Deficiency Syndrome. 
action: Notice of hearing. 

summary: In accordance with Federal 
Advisory Committee Act, Pub. L. 92-463 
as amended, the National Commission 
on Acquired Immune Deficiency 
Syndrome announces the forthcoming 
meeting of the Commission. 

DATE AND TIME: 

May 7,1990, 9 a.m-5 p.m. 

May 8,1990, 9 a.m.-5 p.m. 
place: Panamerican Health 
Organization (PAHO), Meeting Room B, 
525 23rd Street, NW., Washington, DC. 
type of meeting: Open. 

FOR FURTHER INFORMATION CONTACT. 

Maureen Byrnes, Executive Director, 
National Commission on Acquired 
Immune Deficiency Syndrome, 1730 K 
Street NW., Suite 815, Washington, DC 
20006, (202) 254-5125. 
agenda: The Commission will be 
meeting to look at issues in the areas of 
manpower and personnel, current 
research activities, particularly clinical 
trials, and to conduct Commission 
business. 

Maureen Byrnes, 

Executive Director. 

[FR Doc. 90-6112 Filed 4-6-90; 8:45 am] 

BILLING CODE M20-CN-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Agency Information Collection 
Activities Under OMB Review 

AGENCY: National Endowment for the 
Arts, National Foundation on the Arts 
and the Humanities. 
action: Notice. 

summary: The National Endowment for 
the Arts (NEA) has sent to the Office of 
Management and Budget (OMB) the 
following proposal for the collection of 
information under the provisions of the 
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Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

dates: Comments on this information 
collection must be submitted by May 9, 
1990. 

addresses: Send comments to Mr. Jim 
Houser, Office of Management and 
Budget, New Executive Office Building, 
726 Jackson Place, NW.. Room 3002, 
Washington, DC 20503; (202-395-7316). 
In addition, copies of such comments 
may be sent to Mrs. Anne C. Doyle, 
National Endowment for the Arts, 
Administrative Services Division, Room 
203,1100 Pennsylvania Avenue, NW., 
Washington, DC 20506; (202-682-5401). 

FOR FURTHER INFORMATION CONTACT: 

Mrs. Anne C. Doyle, National 
Endowment for the Arts, Administrative 
Services Division, Room 203,1100 
Pennsylvania Avenue, NW., 

Washington, DC 20506; (202-682-5401) 
from whom copies of the documents are 
available. 

SUPPLEMENTARY INFORMATION: The 

Endowment requests the review of a 
new collection of information. This entry 
is issued by the Endowment and 
contains the following information: 

(1) The title of the form; (2) how often 
the required information must be 
reported; (3) who will be required or 
asked to report; (4) what the form will 
be used for; (5) an estimate of the 
number of responses; (6) the average 
burden hours per response; (7) an 
estimate of the total number of hours 
needed to prepare the form. This entry is 
not subject to 44 U.S.C. 3504(h). 

Title: Multicultural Arts Organization 
Survey. 

Frequency of Collection: One time. 
Respondents: Non-profit institutions. 
Use: This survey of multicultural 
(minority) arts organizations is needed 
to assist the agency in complying with 
the Congressional mandate to provide 
assistance to these groups. A national 
directory and a statistical file on 
characteristics of the organizations will 
be created. Approximately 3,500 
organizations will complete the twenty- 
item questionnaire. 

Estimated Number of Respondents: 
3.500. 

A verage Burden Hours per Response: 
.30. 

Total Estimated Burden: 1.050. 

Anne C. Doyle, 

Administrative Services Division . National 
Endowment for the Arts. 

[FR Doc. 90-8059 Filed 4-6-90; 8:45 am) 

BILLING CODE 7537-01-41 


Humanities Panel; Meeting 

agency: National Endowment for the 
Humanities. 

action: Notice of meetings. 


summary: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Pub. L. 92-463, as amended), notice is 
hereby given that the following meetings 
of the Humanities Panel will be held at 
the Old Post Office, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506. 

FOR FURTHER INFORMATION CONTACT: 

Catherine Wolhowe. Advisory 
Committee Management Officer, 
(Alternate) National Endowment for the 
Humanities, Washington, DC 20506; 
telephone 202/786-0322. 

SUPPLEMENTARY INFORMATION: The 

proposed meetings are for the purpose 
of panel review, discussion, evaluation 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. Because the proposed 
meetings will consider information that 
is likely to disclose: (1) Trade secrets 
and commercial or financial information 
obtained from a person and privileged 
or confidential; (2) information of a 
personal nature the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; or (3) 
information the disclosure of which 
would significantly frustrate 
implementation of proposed agency 
action, pursuant to authority granted me 
by the Chairmans Delegation of 
Authority to Close Advisory Committee 
meetings, dated January 15.1978,1 have 
determined that these meetings will be 
closed to the public pursuant to 
subsections (c)(4), (6) and (9)(B) of 
section 552b of title 5, United States 
Code. 

1. Date: April 19,1990. 

Time: 9:00 a.m. to 5:00 p.m. 

Room: 315. 

Program: This meeting will review 
applications for Elementary and 
Secondary Education, submitted to the 
Division of Education Programs, for 
projects beginning after January 1.1991. 

2. Date: April 23.1990. 

Time: 9:00 a.m. to 5:00 pjn. 

Room: 315. 

Program: This meeting will review 
applications for Elementary and 
Secondary Education, submitted to the 


Division of Education Programs, for 
projects beginning after January 1,1991. 
Catherine Wolhowe. 

Advisory Committee, Management Officer 
(Alternate). 

[FR Doc. 90-8110 Filed 4-0-90; 8:45 am) 
BILLING CODE 7535-01-44 


NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-213] 

Connecticut Yankee Atomic Power 
Co., Haddam Neck Plant; 
Environmental Assessment and 
Finding of No Significant Impact 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of permanent 
exemptions from the requirements of 
appendix R to 10 CFR part 50 to 
Connecticut Yankee Atomic Power 
Company (CYAPCO or the licensee) for 
the Handdam Neck Plant, located at the 
licensee’s site in Middlesex County, 
Connecticut. 

Environmental Assessment 

Identification of the Proposed Action 

The proposed action would grant 
exemptions from section UI.G of 
appendix R of 10 CFR part 50 for four 
arease in the Haddam Neck Plant. The 
proposed action is in accordance with 
the licensee’s request for exemption 
dated October 27,1989. 

The Need for the Proposed Action 

The proposed exemptions are needed 
because the features described in the 
licensee's request regarding the existing 
and proposd fire protection at the plant 
for these items are the most practical 
method for meeting the intent of 
appendix R and literal compliance 
would not significantly enhance the fire 
protection capability. 

En vironmental Impacts of the Proposed 
Action 

The proposed exemptions will provide 
a degree of fire protection such that 
there is no increase in the risk of fires at 
this facility. Consequently, the 
probability of fires has not been 
increased and the post-fire radiological 
releases will not be greater than 
previously determined, nor does the 
proposed exemption otherwise affeci 
radiological plant effluents. Therefore, 
the Commission concludes that there are 
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no significant radiological 
environmental impacts associated with 
this proposed exemption. 

With regard to potential non- 
radiological impacts, the proposed 
exemptions involve features located 
entirely within the restricted area as 
defined in 10 CFR Part 20. They do not 
affect non-radiological plant effluents 
and have no other environmental 
impact. Therefore, the Commission 
concludes that there are no significant 
non-radiological environmental impacts 
associated with the proposed 
exemptions. 

Alternatives to the Proposed Action 

Since the Commission has concluded 
there is no measurable environmental 
impact associated with the proposed 
exemptions, any alternatives with equal 
or greater environmental impact need 
not be evaluated. The principal 
alternative to the exemptions would be 
to deny the exemption requests. Such 
action would not enhance the protection 
of the environment and would result in 
unjustified cost to the licensee. 

Alternative Use of Resources 

This action does not involve the use of 
resources not considered previously in 
the Final Environmental Statement for 
Haddam Neck Nuclear Power Plant 
dated October 1973. 

Agencies and Persons Consulted 

The NRC staff reviewed the licensee's 
request and did not consult other 
agencies or persons. 

Findings of No Signficant Impact 

Based upon the environmental 
assessment, the Commission concludes 
that the proposed action will not have a 
significant effect on the quality of the 
human environment. Accordingly, the 
Commission has determined not to 
prepare an environmental impact 
statement for the proposed exemptions. 

For further details with respect to this 
proposed action, see the licensee’s letter 
dated October 27,1989. This letter is 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building. 2120 L Street, NW.. 
Washington, DC 20555, and at the 
Russell Library, 123 Broad Street, 
Middletown. Connecticut 06547. 

John F. Stolz, 

Director Project Directorate 1-4. Division of 
Reactor Projects —////. Office of Nuclear 
Reactor Regulation. 

|FR Doc. 90-8100 Filed 4-6-90; 8:45 am] 

BILLING COOE 7590-01-M 


[Docket No. 50-293J 

Boston Edison Co.; Consideration of 
Issuance of Amendment to Facility 
Operating License and Proposed No 
Significant Hazards Consideration 
Determination and Opportunity for 
Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. DPR- 
35, issued to Boston Edison Company, 
for operation of the Pilgrim Nuclear 
Power Station (PNPS) located in 
Plymouth, Massachusetts. 

The amendment would revise the 
Technical Specification (TS) to correct 
the setpoint for the Average Power 
Range Monitor (APRM) upscale control 
rod block in the startup and refuel 
modes. In addition, the surveillance 
requirements and limiting conditions for 
operation for the maximum fraction of 
limiting power density (MFLPD) would 
be revised in the TS. Because 
compliance with the current operating 
license requirement for a flow biased 
setpoint in the startup mode is not 
possible by plant design, this proposed 
change must be approved before restart 
from the present outage. The 
surveillance requirements and limiting 
conditions for operation for MFLPD are 
not clearly stated. To avoid ambiguity, 
changes to these requirements must be 
approved before restart. Restart of PNPS 
is currently scheduled for April 15,1990. 
Therefore. Boston Edison requested 
NRC approval of this proposed change 
under exigent circumstances. The staff 
issued a Temporary Waiver of 
Compliance dated April 2,1990 to permit 
the license to perform needed 
surveillances with the mode switch in 
the Startup or Refuel position during the 
current outage. We also stated we 
would process this TS change request as 
an exigent amendment. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission’s 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 


involve a significant reduction in a 
margin of safety. 

The licensee addressed the above 
three standards in the amendment 
application. In regard to the three 
standards, the licensee provided the 
following analysis; 

1. The operation of the Pilgrim Nuclear 
Power Station in accordance with the 
proposed amendment will not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

The PNPS safety analyses, as described in 
the Final Safety Analysis Report (FSAR). rely 
on the APRM neutron flux scram trip to 
protect the reactor from exceeding safety 
limits during postulated accidents. The safety 
analyses do not take credit for the control rod 
block function of the reactor manual control 
system. The control rod block function is 
included in the plant design only to reduce 
the probability of challenges to the reactor 
protection system and limit potential local 
fuel damage as a result of control rod 
manipulation errors. As described in the 
FSAR. the only safety design function of the 
reactor manual control system is to not 
inhibit the accomplishment of a reactor scram 
by the reactor protection system. 

The addition of the setdown feature of the 
APRM upscale control rod block for startup 
and refuel modes to Technical Specifications 
only serves to conform the Technical 
Specifications to current plant design and the 
FSAR. This change does not alter any 
equipment configuration or operation at 
PNPS. 

The proposed changes to the surveillance 
requirement for the maximum fraction of 
limiting power density (MFLPD) serve to 
clarify that MFLPD need not be verified 
below 25% of rated thermal power. Based on 
NUREG-0123, Revision 3, Bases ^4.2.3. the 
fuel thermal margin (MCPR) exceeds the 
applicable operating and safety limits by a 
considerable margin for all possible control 
rod patterns. The MCPR margins evaluated at 
25% of rated thermal power at PNPS 
demonstrates this margin. In addition, 
operation at or below 25% of rated thermal 
power results in a relatively small moderator 
void fraction. Hence, abnormal operating 
conditions affecting flow rate, pressure, or 
enthalpy have only a small potential for void 
collapse, limiting the potential for core-wide 
power excursions. Because of this inherent 
margin of safety added by operation at or 
below 25% of rated thermal power, 
surveillance, of MFLPD below 25% of rated 
thermal power is not required to ensure that 
existing safety limits are met. This change to 
the MFLPD surveillance requirement 
conforms with the “Standard Technical 
Specifications" in NUREG-0123 and the 
“Improved BWR Technical Specifications for 
BWR/4s“ in NEDC-31681. 

Boston Edison concludes that the proposed 
changes would not impact the 
accomplishment of a reactor scram by the 
reactor protection system and would not 
significantly impact the existing margin of 
safety at or below 25% of rated thermal 
power. For these reasons, the proposed 
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change would not increase the probability or 
consequences of an accident previously 
evaluated. 

2. The operation of PNPS in accordance 
with the proposed amendment will not create 
the possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

As described above, the proposed change 
does not involve any changes to plant design 
or configuration. The proposed change only 
serves to conform PNPS Technical 
Specifications to the current plant design as 
described in the FSAR and to the "Standard 
Technical Specifications" and the "Improved 
BWR Technical Specifications for BWR/4s." 
For this reason, Boston Edison concludes that 
the proposed change will not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

3. The operation of PNPS in accordance 
with the proposed amendment will not 
involve a significant reduction in the margin 
of safety. 

The proposed change to add the setdown 
feature of the APRM upscale control rod 
block for startup and refuel modes has no 
impact on PNPS safety analyses, as described 
above. In addition, the surveillance of MFLPD 
at or below 25% of rated thermal power is not 
required to ensure that existing safety limits 
are met. For these reasons. Boston Edison 
concludes that the proposed changes will not 
involve a significant reduction in the margin 
of safety. 

The staff has reviewed the licensee’s 
analysis and agrees with it. Therefore, 
we conclude that the amendment 
satisfies the three criteria listed in 10 
CFR 50.92. Based on that conclusion the 
staff proposes to make no significant 
hazards consideration determination. 

Accordingly, the Commission 
proposes to determine that this change 
does not involve a significant hazards 
consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 15 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publication Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. and should cite the 
publication date and page number of the 
Federal Register notice. Written 
comments may also be delivered to 
Room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 


Room, the Gelman Building, 2120 L 
Street, NW., Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By May 9,1990, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission’s "Rule of Practice for 
Domestic Licensing Proceedings’’ in 10 
CFR Part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Celman 
Building, 2120 L Street. NW., 
Washington, DC 20555 and at the Local 
Public Document Room located at the 
Plymouth Library, 11 North Street, 
Plymouth, Massachusetts 02360. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition: and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceedings, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wished to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 


Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be premitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If the amendment is issued before the 
expiration of 30-days, the Commission 
will make a final determination on the 
issue of no significant hazards 
considerations. If a hearing is requested, 
the final determination will serve to 
decide when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment request involves significant 
hazards considerations, any hearing 
held would take place before the 
issuance of any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 15-day notice period. 
However, should circumstances change 
during the notice period, such that 
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failure to action a timely way would 
result, for example, in derating or 
shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
15-day notice period, provided that its 
Final determination is that the 
amendment involves no significant 
hazards considerations. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish a notice of issuance. The 
Commission expects that the need to 
take this action will occur very 
infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission. U.S. 
Nuclear Regulatory Commission. 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street. NW., Washington, DC, by 
the above date. Where petitions are 
filed during the last'ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at l-{800) 325-6000 (in 
Missouri l-{800) 342-6700. The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
Richard Wessman: petitioner’s name 
and telephone number date petition 
was mailed: plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S.‘Nuclear 
Regulatory Commission, Washington. 

DC 20555. and toW.S. Stowe, Boston 
Edison Company, 800 Boylston Street, 
30th Floor, Boston, Massachusetts 02199, 
Attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
forbearing will not be entertained 
absent a determination by the 
Commission, the presiding officer of the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based qpon a 
balancing of the factors specified in 10 
CFR 2.714(a)(l )(i)—(vr) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated April 2,1990, which is 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building. 2120 L Street. NW„ 
Washington. DC 20565. and at the Local 
Public Document Room, the Plymouth 
Library. 11 North Street. Plymouth. 
Massachusetts 02360. 


Dated at Rockville. Maryland, this 4th day 
of April. 1090. 

For the Nuclear Regulatory Commission. 
Richard H. Wessman, 

Director. Project Directorate 1-3 Division Of 
Reactor Projects ///I. Office of Nuclear 
Reactor-Regdfation. 

|FR Doc. 90-8223 Filed 4-6-00; 8:45 am] 

BILLING CODE 7590-01-11 


I Docket No. 50-261, License No. DPR-23, 
EA 07-166 J 

In trie Matter of Carolina Power and 
Light Co. H.B. Robinson Steam Electric 
Generating Plant; Order Imposing Civil 
Monetary Penalty 

I 

Carolina Power and Light Company 
(CP&L/Licensee) is the holder of 
Operating License No. DPR-23 (license) 
issued by the Nuclear Regulatory 
Commission (Commission/NRQ on July 
31,1970. The license authorizes the 
licensee to operate the H.B. Robinson 
Steam Electric Generating Plant, Unit 2, 
Hartsville. South Carolina, in 
accordance with the conditions 
specified therein. 

II 

A special inspection of the licensee's 
activities under the license was 
conducted on May 4-8,1987 at the H.B. 
Robinson Steam Electric Generating 
Plant. The results of this inspection 
indicated that the licensee had not 
conducted its activities in full 
compliance with NRC requirements. A 
written Notice of Violation and 
Proposed Imposition of Civil Penalty 
(Notice) was served upon the licensee 
by letter dated June 16,1988 and a 
corrected Notice was served on the 
licensee by letters dated December 20. 
1989 and January 8,1990. The Notice 
stated the nature of the violations, the 
provisions of the NRC’s requirements 
thatlhe licensee had violated, and the 
amount of the civil penalty proposed for 
the violations. The licensee responded 
to the Notice by letter dated September 
1,1988. In its response, the licensee 
agreed that all of the deficiencies, with 
the exception of the failure to properly 
consider instrument accuracy (Violation 
D). constituted violations of 10 CFR 
50.49. But due to the circumstances 
associated with the specific violations 
and following the guidance of the 
“Modified Enforcement Policy Relating 
to 10 CFR 50.49“ (Modified Policy), the 
licensee contended that the proposed 
civil penalty was inappropriate. To the 
extent the NRC concluded that a civil 
penalty was appropriate, the licensee 


argued that the proposed civil penalty 
was excessive for these EQ violations. 

III 

After consideration of the licensee’s 
response and the statements of fact, 
explanations, and arguments contained 
therein protesting the appropriateness 
as well as the amount of the proposed 
civil penalty, the Deputy Executive 
Director for Nuclear Materials Safety, 
Safeguards and Operations Support, has 
determined, as set forth in the appendix 
to this Order, that Violation D should be 
withdrawn, that the Modified Policy was 
properly applied, and that with the 
revision, the categorization of this action 
under the Modified Policy and the civil 
penalty amount remain as proposed. 
Accordingly a civil penalty of $450,000 
should he imposed. 

IV 

In view of the foregoing and pursuant 
to section 234 of the Atomic Energy Act 
of 1954, as amended (ACT) 42 U.S.C. 
2282, and 10 CFR 2.205, it is hereby 
ordered that: 

The licensee pay a civil penalty in the 
amount of $450,000 within 30 days of the 
date of this Order, by check, draft, or 
money order, payable to the Treasurer 
of the United States and mailed to the 
Director. Office of Enforcement, TJ.S. 
Nuclear Regulatory Commission, Attn: 
Document Control Desk, Washington. 

DC 20555. 

V 

The licensee may request a hearing 
within 30 days of the date of this Order. 
A request for a hearing shall be clearly 
marked as a “Request for an 
Enforcement Hearing” and shall be 
addressed to the Director, Office of 
Enforcement. U.S. Regulatory 
Commission. Attn: Document Control 
Desk, Washington. DC 20555; with 
copies to the Assistant General Counsel 
for Hearings and Enforcement, U.S. 
Nuclear Regulatory Comrni6sicin. 
Washington. DC 20555, Regional 
Administrator, Region JI. 1U1 Marietta 
Street. NW., Atlanta. Georgia 30323; and 
the NRC Resident Inspector. H.B. 
Robinson Steam Electric Generating 
Plant. 

If a hearing is requested, the 
Commission will issue an Order 
designating the time and place of the 
hearing. If the licensee fails to request a 
hearing within 30 days of the date of this 
Order, the provisions to this Order shall 
be effective without further proceedings. 
If payment has not been made by that 
time, the matter may be referred to the 
Attorney General for collection. 
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In the event the licensee requests a 
hearing as provided above, the issues to 
be considered at such hearing shall be: 
whether, on the basis of the admitted 
violations, this Order should be 
sustained. 

Dated at Rockville, Maryland, this 30th day 
of March 1990. 

For the Nuclear Regulatory Commission. 
Hugh L. Thompson, Jr., 

Deputy Executive Director for Nuclear 
Materia/s Safety, Safeguards and Operations 
Support. 

Appendix—Evaluation and Conclusion 

On June 16.1988, the NRC staff issued a 
Notice of Violation and Proposed Imposition 
of Civil Penalty (Notice) for the failure of 
Carolina Power and Light Company (CP&L) to 
adequately qualify electrical equipment 
important to safety as required by 10 CFR 
50.49. By letter dated September 1,1988, 

CP&L responded to the Notice by stating that 
CP&L had reviewed the Notice and agreed 
that all but one of the violations occurred, but 
disagreed with the imposition of the civil 
penalty. CP&L also argued that the NRC staff 
improperly applied the "Modified 
Enforcement Policy Relating to 10 CFR 50.49,’* 
(Modified Policy). A corrected Notice, was 
served upon the licensee by letters dated 
December 20,1989 and January 8,1990. The 
correction is reflected in the restatement of 
the violations set out below. The NRC staffs 
evaluations and conclusions regarding 
CP&L’s response follow: 

/. Restatement of the Violations 

A. 10 CFR 50.49(d) requires that each item 
of electrical equipment important to safety 
shall be identified, be placed on a list and 
information such as performance 
specifications and environmental conditions 
be provided. 

Contrary to the above, from November 30, 
1985 until the time of the inspection: 

1. The Carolina Power and Light Company 
(CP&L) files did not contain documentation of 
the environmental qualification (EQ) of plant 
electrical cable in that electrical cables used 
in many systems important to safety inside 
containment were not identified as requiring 
EQ qualification, nor traceable to any 
available qualification documentation. 

2. The EQ Tag Files did not provide any EQ 
information concerning two valve operators 
(V-744 A and B) which were required to be 
environmentally qualified. 

B. 10 CFR 50.49(f) and (k) respectively 
require that: (1) Each item of electrical 
equipment important to safety shall be 
qualified by testing of, or experience with, 
identical or similar equipment, and the 
qualification shall include a supporting 
analysis to show that the equipment to be 
qualified is acceptable, and (2) electrical 
equipment important to safety which was 
previously required to be qualified in 
accordance with the Division of Operating 
Reactors (DOR) "Guidelines for Evaluating 
Environmental Qualification of Class IE 
Electrical Equipment in Operating Reactors." 
dated November 1979 (DOR Guidelines) need 
not be requalified to 10 CFR 50.49. DOR 


Guidelines, section 5.2.2, allows the use of 
type tests to qualify equipment important to 
safety if the equipment is identical in design 
and material construction to the test 
specimen. 

Contrary to the above, from November 30. 
1985 until the time of the inspection: 

1. The CP&L files did not adequately 
document qualification of Crouse-Hinds 
electrical penetrations in that the plant 
equipment was not identical in design and 
material construction to the qualification test 
specimen, and deviations were not 
adequately evaluated as part of the 
qualification documentation. Specifically, 
electrical connectors and shrink-fit sleeve 
splices were not type-tested and were not 
qualified by similarity analysis. 

2. The CP&L files did not adequately 
document qualification of two Limitorque 
valve operators (V-866A and 866B) in that 
the plant equipment was not identical in 
design and material construction to the 
qualification test specimen and deviations 
were not adequately evaluated as part of the 
qualification documentation. Specifically, in 
one or both of the valve operators, 
unqualified grease was used for the geared 
limit switches. T-drains and grease relief 
valves were missing, motor leads had 
unqualified taped splices, a terminal block 
was unidentified and/or unqualified, and 
qualification of a motor brake was not 
documented. 

3. The CP&L files did not adequately 
document qualification of numerous electrical 
splices using Raychem sleeving in that the 
plant equipment was not identical in design 
and material construction to the Raychem 
test specimens addressed in the files and 
deviations were not adequately evaluated as 
part of the qualification documentation. 

4. The CP&L files did not adequately 
document qualification of taped electrical 
splices in that the tape splices were not 
identical in design and material construction 
to a qualification test specimen and 
deviations were not adequately evaluated as 
part of the qualification documentation. 

C. 10 CFR 50.49(f) and (k), respectively, 
require that: (1) Each item of electric 
equipment important to safety shall be 
qualifed by testing of, or experience with, 
identical or similar equipment, and the 
qualification shall include a supporting 
analysis to show that the equipment to be 
qualified is acceptable, and (2) electric 
equipment important to safety which was 
previously required to be qualified in 
accordance with DOR Guidelines need not be 
requalified to 10 CFR 50.49. DOR Guidelines, 
section 5.2.6 requires that equipment 
mounting and electrical or mechanical seals 
used during this type test must be 
representative of the actual installation for 
the test to be considered conclusive. 

Contrary to the above, from November 30. 
1985 until the time of the inspection, the 
installed configuration of Automatic Switch 
Company (ASCO) solenoid valves and 
Rosemount 1153A transmitters was not 
qualified in that electrical connection 
penetrations in the device housing were left 
unsealed while the test reports specified that 
the housings were to be sealed. 

D. 10 CFR 50.49 (f) and (k), respectively, 
require that: (1) Each item of electric 


equipment important to safety shall be 
qualified by testing of, or experience with, 
identical or similar equipment, and the 
qualification shall include a supporting 
analysis to show that the equipment to be 
qualified is acceptable, and (2) electric 
equipment important to safety which was 
previously required to be qualified in 
accordance with DOR Guidelines need not be 
requalified to 10 CFR 50.49. DOR Guidelines, 
section 5.2.5, requires that operational modes 
tested must be representative of the actual 
application requirements and that failure 
criteria should include instrument accuracy 
requirements based on the maximum error 
assumed in the plant safety analyses. 

Contrary to the above, from November 30. 
1985 until the time of the inspection, CP&L 
did not adequately address instrument 
accuracy in that the files did not contain 
documentation specifying required accuracies 
and comparisons of those accuracies with 
instrument errors from LOCA type tests. 
Specifically, required accuracies were not 
documented and shown to be satisfied for 
Rosemount 1153A transmitters and 176KF 
Resistance Temperature Detectors. 

This is an EQ Category A problem. 

Cumulative civil penalty—-$450,000. (The 
facility operated in excess of 100 days in 
violation of EQ requirements.) 

II. Summary of Licensee's Response 

CP&L maintains that the Notice (1) 
incorrectly alleges that the instrument loop 
accuracy deficiency was a violation; (2) fails 
to establish that CP&L "clearly should have 
known" of the violations prior to November 
30.1985; (3) incorrectly classifies two 
examples as significant; and (4) incorrectly 
applies the mitigation/escalation factors. 

A. Denial of Proposed Violation D Regarding 
Instrument Loop Accuracy 

CP&L denies that it violated any NRC 
requirement because it met the past 
interpretation of the requirement applied by 
the NRC staff during its regulatory review 
and acceptance of plant programs and 
methodology. CP&L maintains that it was in 
compliance with "instrument accuracy" 
requirements as defined and accepted by 
previous NRC staff practice. NRC consultant 
practice, and industry practice. 

CP&L contends that, until the recent round 
of EQ inspections, the NRC staff consistently 
interpreted the instrument accuracy 
requirement as not requiring a detailed 
review of all inaccuracies from other 
components in the loop. 

CP&L further contends that the NRC staff 
has changed its position with regard to 
instrument loop accuracy and that the new 
position should be issued as a Generic Letter 
or as a Bulletin. CP&L maintains that, since 
this is a "new" interpretation, the imposition 
of the requirement should allow appropriate 
implementation time and that the imposition 
should be considered under 10 CFR 50.109, 
Backfilling. 

For the above reasons, CP&L maintains 
that it was in compliance with NRC 
requirements regarding instrument accuracy, 
and it denies the proposed violation. 
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B. "Clearly ShoU/dHave Known" Test 

CP&L contends that the NRC staff failed to 
specifically analyze the factors set forth in 
the Modified Policy, and has failed to 
describe in detail/for eatih alleged deficiency, 
the facts relied upon in concluding that CP&L 
“clearly should have known” df the 
deficiencies. Additionally, CP&L Stated that 
“A mere recitation of Iheconnlusion that the 
licensee ‘clearly should have known' is 
legally insufficient without full and complete 
support.” 

CP&L recognizes that the NRC staff may 
have conducted a detailed inquiryinthis 
case;, however. CP&L concludes that 

the Notice provides onjy a cursory 
and legally insufficient summary of the 
conclusions reached.” Despite that 
conclusion, the licensee did provide 
arguments to support the position that CP&L 
should not clearly have known of the 
violations associated with instrument loop 
accuracy and Limitorque motor operators. 

In summary, CP&L argues that the NRC 
staff failed to provide a legally sufficient 
factual basis foreaCh and every 1 "cleaHy 
should have known" 1 find mg and. therefore, 
the staff cannot conclude that CP&L "clearly 
should have known” of the violations and has 
deprived'CP&L the opportunity to respond 
meaningfully to the Notice. 

C. EQ Violation Not Sufficiently Significant 
to Merit a< Civil Penalty Under the Modified 
Policy 

CP&L contends that proposed Violation 
examples A.2 and B.4 8Te in the category 
described in Part III of the Modified Policy 
which addresses those violations not 
sufficiently significant to warrant a civil 
penalty. 

For example A.2. CP&L contends that the 
actuators were required to operate within 15 
seconds and were therefore qualifiable for 
their application “as-is." CP&L states that this 
information was acknowledged by the NRC 
staff during the*inspection and therefore the 
proposed example falls into the category of 
not sufficiently significant to warrant a civil 
penalty. 

.For example B.4. CP&L contends that, since 
it identified this discrepancy and corrected it 
within days of identification, this should fall 
into the same category as above. CP&L also 
contends that it.prasented information to 
show that the taped splicos in question were 
qualified or qualifiable. 

D. Application of Mitigation/Escalation 
Factors 

CP&L submits that an analysis of the 
factors for mitigation/escalation compels 
greater mitigation than reflected in the Notice 
as follows: 

Factor 1: Identification and Prompt Reporting 

CP&L maintains that escalation is not 
appropriate sdlely because the NRC 9 tuff 
identified the deficiency. It argues that 
escalation should be applied only If the 
licensee had a reasonable opportunity after 
November 50,1985 to identify and report a 
violation but failed to do so. 

CP&L further states that, in order to apply 
escalation, information that was used to 
decide the “clearly should have, known” issue 


should not be the sole basis for the 
escalation. 

CP&L argues that, for proposed examples 

A. l, B.l. B.2, and C,-it had not reasonable 
opportunity to identify and correct the 
deficiencies. For proposed examples B.3 and 

B. 4. CP&L did identify and correct the 
deficiencies prior to the inspection, which 
should be considered as a mitigating factor. 

CP&L contends that the only considerations 
for this factor are mitigating and. for the 
cases where it had an opportunity to identify 
and correct the problem, it did so in an 
expeditious manner. CP&L concludes that the 
NRC staff should propose mitigation of the 
basedvll penalty by 50 percent. 

Factor 2: Best Efforts 

CP&L maintains that the'NRC staff should 
consider, when evaluating this factor, 
whether licensees used best efforts to 
implement an EQ program and not whether 
individual violations existed as of November 
30.1985. CP&L argues that it would be 
"double counting" for the NRC staff to 
escalate a proposed civil penally because of 
a violation that the licensee "clearly should 
have known." yet did not tske best efforts to 
correct prior to the EQ deadline. 

CP&L maintains that the efforts that were 
taken prior to the deadline were significant. 
CP&L argues that, since it implemented a 
program to meet 10 CFR 50.49, as stated in 
the inspection report, it made best efforts in 
the EQ area. 

CP&L believes that its efforts warrant 
mitigation: however, it feels that, as a 
minimum, the NRC staff should propose no 
escalation on the basis of (his factor. 

Factor 3: Corrective Actions 

CP&L contends that It should receive 50 
percent mitigation under this factor because 
the corrective action measures taken 
including remaining in a shutdown mode until 
full resolution of the deficiencies, additional 
testing and analyses of related EQ questions, 
and change-out of equipment constitute the 
full scope of timely corrective actions that 
could have been taken. With respect to 
timeliness of corrective actions, CP&L argues 
that a licensee's corrective actions must be 
judged only after a licensee reasonably 
determines that a violation exists. 

E. Summary 

CP&L agrees, with one exception, that the 
deficiences cited in the Notice constitute 
violations of 10 CFR 50.49. CP&L maintains, 
however, that due to the circumstances 
surrounding the specific violations and 
following the guidance of the Modified Policy, 
the civil penalty is inappropriate for these EQ 
violations. To the extent that the NRC staff 
considers a civil penalty appropriate, CP&L 
argues that the civil,penalty is excessive. 

III. NRCs STAFFS EVALUATION OF 
LICENSEE S RESPONSE 

A. NRC Staff's Evaluation of Instrument Loop 
Accuracy 

The NRC staff concludes that consideration 
df instrument loop accuracy has been and 
continues to be a valid EQ consideration. 
However, based on the licensee’s 
acknowledgement that this issue is a valid 


technical concern today that will be 
accounted for in the future EQ decisions, and 
our bdlief that enforcement action with 
respect to this aspect of the licensee's EQ 
performance would serve no further,purpose, 
the NRC staff has decided to withdraw 
Violation D. 

B. NRC Staff’s Evaluation of the ’Clearly 
Should Have Known " Test 

Contrary to the licensee’s arguments, the 
Notice and transmittal letter issued to CP&L 
contained all the necessary elements for 
assessing a civil penalty required by section 
234b of the Atomic Energy Act and as set 
forth in 10 CFR 2.205. The NRC staff, in the 
context of applying the Modified Policy, 
agrees that the licensee should be provided 
with sufficient information regarding the NRC 
staffs finding that the licensee "clearly 
should have known" of the unqualified 
equipment in order to provide the licensee 
with the opportunity to contest that finding. 
Several steps have been taken In this matter 
to provide the licensee with the appropriate 
information. First, the Modified Policy has 
been made available to the licensee. Second, 
the NRC inspection report, which has been 
sent to the licensee, and upon which the 
enforcement action is based, documents the 
NRC's findings which form the basis for the 
"clearly should have known” conclusion. 
Third, on enforcement conference was held at 
which the inspection findings were discussed 
in depth. Finally, and most importantly, the 
NRC staff has articulated, in the cover letter 
which transmitted the Notioe. the reasons 
why it believes the licensee “clearly should 
have known” of the EQ deficiencies. In that 
letter, the NRC staff highlighted the 
significant facts supporting the staff s 
conclusion. The NRC staff disagrees that the 
cover letter's explanation must be exhaustive 
and include ull the facts and factors 
considered. The NRC staffs approach is 
consistent with the approach taken under the 
General Enforcement Policy whenever the 
NRC discusses the determination of the 
severity level of a violation or application of 
the escalation and mitigation factors. In such 
cases, the NRC staff provides the licensee 
with reasonable notice and a number of 
meaningful opportunities during the 
enforcement process to respond. 

Regarding the licensee's position that the 
NRC staff has to balance the factors in 
arriving at a “dearly should have known” 
decision, the NRC staff agrees with that 
position in so far as it means that the NRC 
staff must weigh all rdlsvant information for 
and against such a finding, before reaching a 
conclusion. In other words, compelling or 
particularly significant information 
applicable to one of the four factors would be 
sufficient to conclude that a licensee clearly 
should have known of a violation regardless 
of whether some less significant information 
against such a conclusion or a lack of 
information existed under any of the other 
three factors. In the NRC staffs view, the 
transmittal letter provided the licensee with 
sufficient information regarding the “clearly 
should have known” test. Based on the 
information provided, the licensee should 
have assessed the items as shown below: 
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1. Electrical cable: As discussed in the 
transmittal letter for the Notice, the need to 
properly qualify electrical cable was 
discussed in both Inspection and 
Enforcement (IE) Bulletin 79-01B (Attachment 
2) and IE Circular 78-00. Additionally, given 
the extensive use of the unqualified csble, it 
cannot reasonably be argued that this was an 
isolated problem of which the licensee should 
not have clearly known. This is especially 
true recognizing that some of the cable used 
in the plant was properly qualified indicating 
that licensee personnel were aware that 
electrical cable qualification was required. 

2. Valve Operators V-744A and B: The 
licensee knew that these operators had to be 
qualified because they were identified on the 
master list as requiring qualification. The 
licensee in its reply to the Notice 
acknowledged that the qualification 
documentation in the file for these operators 
was not complete. Noth withstanding this 
error on the part of licensee personnel, it is 
the NRC staffs position that the licensee 
knew qualification was required and 
consequently the "clearly should have 
known" test is met. 

3. Crouse-Hinds Electircal Penetrations: 

The licensee clearly should have known that 
these electrical penetrations were not 
qualified because the qualification 
documentation (1) did not even address the 
type of splices found in the assemblies and 
(2) inadequately demonstrated the similarity 
between the electrical connectors used in the 
Robinson assemblies and those qualified at 
Brunswick. 

The NRC staff has reviewed an extensive 
amount of correspondence between the 
licensee and the NRC staff relative to these 
penetrations and has found no evidence that 
the licensee ever informed the NRC staff or 
its contractors of the existence of the splices 
in the assemblies. Therefore, the licensee 
cannot reasonably argue that the NRC staff 
accepted the qualification of assemblies as 
installed. The licensee, however, knew that 
the penetrations had to be qualified as 
evidenced by all the correspondence with the 
NRC staff about them and dearly the 
qualification of the splices would make up an 
important portion of the overall qualification 
of the assembly. 

With regard to the electrical connectors, 
the licensee asserted that the connectors 
were qualified by similarity with the 
Brunswick electrical connectors. The NRC 
staff, however, never accepted the similarity 
argument for, the Robinson connectors prior 
to the November 30.1985 deadline. Upon 
inspecting the Robinson connectors in 1987, 
the NRC staff concluded that the licensee 
should clearly have recognized that similarity 
of the Brunswick and Robinson connectors 
had not been demonstrated because the 
qualified Brunswick connectors contained an 
extra seal which the Robinson connectors did 
not have and which was not accounted for by 
testing or analysis. 

4. Limitorque Valve Operators V866A and 
B66B: In its response to the Notice, the 
licensee admits that these operators were not 
installed in accordance with the qualification 
documentation. However, the licensee argues 
that, based on the "reasonable assurance" 
standard, it performed adequate walkdowns. 


sufficiently detailed reviews of NRC generic 
correspondence, and proper procurement 
receipt review to ensure qualification of. 
among other things, Limitorque valve motor 
operators. 

TTie need to qualify electrical splices has 
long been recognized as a necessary element 
of any EQ program and the installation of T- 
drains W8S clearly required by the 
qualification documentation. The NRC staff 
agrees with CP&L that it has never been 
required that a licensee perform inspections 
of every component in every vendor-supplied 
assembly. However, the NRC staff did expect 
that a certain number of assemblies would be 
inspected as part of the EQ walkdowns. The 
scope of such inspections would be 
determined by the quality of the qualification 
record available. Clearly in this case, the 
qualification record for motor operators was 
not outstanding or complete enough to 
warrant total reliance upon it without 
appropriate field verification. 

Had such inspections been properly 
performed and had the information in the 
NRC's generic issuances, such as Information 
Notice (IN) 63-72, been properly utilized to 
determine the types of components of 
particular concern. CP&L would have clearly 
found these unqualified components. The 
position CP&L has taken relative to the 
information that was provided in IN 83-72 is 
overly narrow. The fact that the IN 
specifically cites the discovery of a Buchanan 
terminal block is not extremely important 
The important issue raised by the IN was the 
general one of unqualified components being 
found in equipment previously thought to be 
qualified 

The NRC staff has reviewed the letter 
Limitorque Corporation issued in response to 
IN 83-72 relied upon by the licensee and 
found that the conclusion reached by 
Limitorque in the last paragraph of the letter, 
that licensees need take no action with 
respect to IN 83-72. is not supported by the 
body of the letter. The NRC staff rejects the 
letter as the basis for a licensee not pursuing 
the issues raised in the IN and finds that the 
letter in its totality is consistent with the NRC 
staffs "clearly should have known" finding. 
Consistent with that point, the NRC found 
that a number of licensees had acted upon 
the IN after reviewing the Limitorque letter. 

The NRC staff was concerned that the 
Limitorque letter started out apparently 
intent on describing an isolated problem with 
terminal blocks at the Midland site and then 
abruptly went into discussing the generic use 
of Buchanan 0824 terminal blocks m 
Westinghouse supplied equipment. The 
discussion of the Buchanan terminal blocks 
in Westinghouse equipment is, in the staffs 
view, significant for both plants with such 
equipment and those without It. Most 
importantly, the Midland facility did not have 
Westinghouse supplied equipment, yet 
Limitorque chose to discuss this issue among 
a number of seemingly Midland specific 
issues. It is clear that the Buchanan terminal 
block information along with other discussion 
supplied in the letter about the Midland 
specific problems should have alerted 
licensees to the potential for environmental 
qualification deficiencies as the result of 
work performed not only by the vendor 


(Limitorque) but that performed by the 
nuclear steam supply system provider or the 
architect engineer. Therefore, it is clear that 
assurances from the vendor may not provide 
a sufficient basis for concluding that no 
problem existed with motor operators 
because changes to the motor operators may 
have been required or made by other 
organizations. 

The letter then shifts back to problems 
characterized as Midland specific including a 
discussion of unidentifiable terminal blocks. 
That discussion in the Limitorque letter (*9 
of the numbered items) does not provide 
adequate information to allow a 
knowledgeable reader to fully understand the 
situation including whether it was truly only 
a Midland problem. First given that the 
Limitorque qualification tests for motor 
operators used only certain types of terminal 
blocks, the letter did not provide a basis for 
assuring customers that these or other types 
of unidentifiable terminal blocks did not exist 
in motor operators at other plants. Second, 
the letter stales that the unidentifiable 
terminal blocks were used in low voltage 
control circuits and were identified and found 
"suitable" for their application. The letter 
does not answer such questions as whether 
the terminal blocks were ultimately identified 
to be of the types that had previously been 
used in testing, whether they were "suitable* 
in all possible control circuit applications at 
Midland as well as at other plants, and if not 
of a type previously tested, how the 
suitability discussed in the letter equated to 
the record of qualification required by 10 CFR 
50.49. 

With regard to grease found in the geared 
limit switches, the NRC staff concludes that it 
is an integral part of the motor operated 
valves which is subject to degradation as a 
result of exposure to radiation, temperature, 
aging, and humidity. 10 CFR 50.49(f) requires 
that each item of electric equipment 
important to safety shall be qualified by 
testing of, or experience with, identical or 
similar equipment, and the qualification shall 
include a supporting analysis to show the 
equipment to be qualified is acceptable. 
Additionally, the DOR Guidelines state that 
the tested specimen should be the same as 
that being qualified and should be of 
identical design and material construction, hi 
this case, the licensee's EQ program did not 
evaluate the significance of using a different 
grease from that which was tested. The 
vendor specifically stated which lubricants 
were qualified for use inside containment. In 
short, the licensee did not qualify motor 
operators lubricated with greases other than 
that specified by the vendor and dearly 
should have known that operators in that 
condition were not qualified. 

The Notice incorrectly cited these two 
operators as containing unqualified motor 
brakes and an unqualified terminal block. 
These conditions were actually found hi 
V744A and B discussed in *2 above. 
Notwithstanding those errors, the licensee 
clearly should have known VB66A and B 
were not qualified for the reasons stated 
above. 

5. Raychem Splices: As stated in the 
transmittal letter for the Notice, vendor 
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acceptance criteria were available to assist 
the licensee in Raychem splice installation. 
The installed splices did not meet these 
criteria. In its response, the licensee 
acknowledged the fact that acceptance 
criteria were available and therefore the NRC 
staff concludes that an EQ engineer with that 
information clearly should have questioned 
the adequacy of the actual Raychem splice 
installation. 

6. Taped Splices: The licensee did have 
documentation demonstrating qualification of 
Scotch 33 and 17 tapes and thus was aware 
that tape had to be qualified. The licensee 
clearly should have known that splices using 
Scotch 88 tape were unqualified because that 
type of tape was not approved for use in EQ 
applications and similarity to qualified tapes 
had not been demonstrated nor had installed 
Scotch 88 configurations been demonstrated 
to be similar to the test configurations of 
qualified tapes. 

7. Cable entrance seals: The Rosemount 
and ASCO qualification documentation 
required that the transmitters and solenoid 
valves have cable seals. The licensee admits 
that the documentation in fact requires 
sealing and only offers misinterpretation of 
the information as the reason for failing to 
have seals. Notwithstanding the error on the 
part of licensee personnel, it is the NRC 
staffs position that the documentation was 
sufficiently detailed to conclude that the 
licensee clearly should have known to seal 
the cable entrances. 

B. Categorization of the Violation Examples 

A. 2 and B.4 

For certain violations discussed above, the 
licensee provided additional information 
obtained or developed after the inspection 
regarding the qualification of equipment. 
Notwithstanding the fact that the NRC staff 
finds that, in some of those cases, the 
information provided still does not 
demonstrate qualification or qualifiability of 
the equipment as it was installed, favorable 
information developed after identification of 
a violation does not justify or reduce the 
significance of the preexisting lack of 
knowledge concerning equipment 
qualification. The only exceptions to this rule 
include cases in which a documentation 
deficiency is essentially one of a minor 
nature which is readily correctable based on 
knowledge, test, or analyses that existed 
prior to the qualification deadline. The NRC 
staff would consider such violations as 
Severity Level IV or V. 

Based on the position stated above, the 
NRC staff concludes that examples A.2 and 

B. 4 were appropriately classified in the 
Notice and therefore should form portions of 
the violations for which the civil penalty is 
assessed. In the case of both of these 
examples, the problems were more than 
minor file deficiencies. For V-774A and B 
(example A.2), as stated in the Notice, no 
qualification information existed. The 
licensee later determined that these 
components need not be qualified and could 
be removed from the Master List. While this 
may be the case now. the licensee had 
originally determined that these items were 
to be qualified but it had no basis to support 
qualification at the time of the inspection. 


This deficiency is not a minor item of the type 
warranting classification at a lower severity 
level. For the Scotch 88 tape splices (example 

B. 4). documentation demonstrating the 
qualification of Scotch 33 and 17 tapes was 
provided. However, the analysis necessary to 
demonstrate the similarity of the type of tape 
used to the types of tape tested and the 
analysis necessary to demonstrate the 
similarity of the configurations employed to 
the types tested were not provided nor 
available. 

C. Application of Mitigation/Escalation 
Factors 

Factor 1: Identification and Prompt Reporting 

The criterion established for this factor in 
the Modified Policy is “Identification and 
Reporting, if required, of the EQ violations 
(including opportunities to identify and 
correct the deficiencies).” In the June 16,1988 
letter transmitting the Notice, it was 
explained that an escalation of 25 percent 
was applied because NRC identified the 
majority of the EQ violations in this matter. 

In recognition of the fact that the licensee did 
identify some of the violations, full escalation 
was not deemed appropriate. 

The NRC staff does not accept the 
licensee’s argument that some type of notice 
after the November 30,1985 deadline is a 
necessary condition for considering NRC 
staff identification of deficiencies under this 
factor. The licensee has a continuing 
obligation to assure compliance with NRC 
requirements. The failure of the licensee to 
identify EQ violations after the deadline is a 
failure to assure compliance with 10 CFR 
50.49 and warrants escalation. If information 
became available after the deadline to aid in 
identifying a deficiency and the licensee 
failed to do so. that would certainly 
contribute to escalation of the civil penalty, 
since that would reflect the failure to take 
advantage of a clear opportunity to identify 
and correct the deficiency. However, 
escalation or less than full mitigation of the 
civil penalty can also be based simply on the 
number and type of unqualified components 
identified by the NRC staff following the EQ 
deadline. NRC inspections are performed on 
an audit basis, with a relatively small number 
of inspectors who focus on a small 
percentage of the plant components to 
confirm that regulatory requirements are met. 
Therefore, given the limited scope of NRC 
inspections, and the reliance placed on 
licensee efforts to assure compliance, 
escalation based on NRC identification of 
violations is appropriate. 

Factor 2: Best Efforts 

The escalation of the civil penalty by 50 
percent for a lack of best efforts does not 
suggest that CP&L made no efforts to comply 
with EQ requirements. The NRC staff 
recognizes the programmatic efforts made by 
CP&L in the 1979-1985 time frame. However, 
the licensee’s program implementation and 
verification efforts which failed to meet the 
“best efforts” standard. Implementation and 
verification of a proper EQ program rests 
with the licensee and, based upon the 
identified deficiencies, while for the most 
part a satisfactory EQ program was 
formulated for Robinson, best efforts were 


not made in the areas of implementation and 
verification. As stated in the letter 
transmitting the Notice, the NRC staff 
concluded that, when electrical cable, a 
fundamental component of any EQ program, 
is not properly identified during the 
implementation and verification phases of the 
program, best efforts were not demonstrated 
regardless of the qualify of the written 
program. That fact is especially applicable in 
a case such as this where cable affecting so 
much equipment important to safety was 
found to be unqualified. With regard to the 
licensee's argument that NRC SER comments 
as well as NRC Inspection Report comments 
demonstrate best efforts, the NRC staff does 
not agree. The SER review focused almost 
exclusively on the written description of the 
program and not on implementation and 
verification of the program. 

Factor 3: Corrective Action 

The criterion established for this factor in 
the Modified Policy is corrective actions to 
result in full compliance (including the time 
taken to make an operability or qualification 
determination, the quality of any supporting 
analysis, and the nature and extent of the 
licensee’s efforts to come into compliance). 
This factor was applied to mitigate the civil 
penalty by 25 percent because of extensive 
corrective actions which were initiated once 
EQ deficiencies were properly acknowledged 
and it was fully understood what action was 
needed to bring the plant into full compliance 
with 10 CFR 50.49. 

With respect to the licensee's question 
concerning what more could have been done, 
the issue was not how much was done but 
rather how quickly it was done. With the 
possible exception of the instrument loop 
accuracy issue, it is the NRC staffs position 
that all the other deficiencies were clear 
violations that required hours and not weeks 
to acknowledge. That being the case, 
corrective action for these deficiencies should 
have been more promptly addressed. W'ith 
regard to the licensee's assertion that the fact 
the plant remained shut down should be 
given consideration under corrective actions, 
the NRC staff did consider that circumstance 
when applying this factor. Therefore, for the 
reasons stated above full mitigation under 
this factor is not warranted. 

IV. NRC Conclusion 

Based upon the above considerations, the 
NRC staff has decided to withdraw Violation 

D. Beyond that, no additional information has 
been provided that would cause the NRC 
staff to either withdraw a violation or 
reconsider its categorization. The remaining 
violations affect a sufficient number of 
systems and components that are important 
to safety to warrant classification of this EQ 
problem as a Category A problem. Therefore, 
the NRC staff adheres to its classification of 
the remaining violations as a Category A 
problem under the Modified Policy, and 
concludes that the proposed civil penalty of 
$450,000 should be imposed. 

|FR Doc. 90-8097 Filed 4-6-90; 8:45 am) 
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(Docket no. 50-219] 

GPU Nuclear Corp.; Consideration of 
issuance of Amednment to Provisional 
Operating License and Opportunity for 
Hearing 

The U.S. Nuclear Regulatory 
Commission [the Commission) is 
considering issuance of an amendment 
to Provisional Operating License No. 
DPR-1B, issued to GPU Nuclear 
Corporation (GPUN, the licensee), for 
operation of the Oyster Creek Nuclear 
Generating Station located in Ocean 
County, New Jersey. 


The amendment would revise License 
Condition 2.C.7 to specify that the core 
spray sparger and repair assemblies 
inspections shall be performed at 
intervals not to exceed 20 months in lieu 
of each refueling outage. This change 
requires that the surveillance be 
performed at the currently defined 
refueling outage interval of 20 months 
since justification for extension to 24 
months is not provided. This is 
considered an editorial change. 

The amendment would also revise the 
Technical Specifications as follows: 


1. Technical Specification Definition 
1.12, REFUELING OUTAGE, is revised 
to specify that refueling outage tests or 
surveillances shall be performed at least 
once per 24 months. The existing 
provision, which allows refueling outage 
surveillances to be postponed to the 
next regularly scheduled outage when 
refueling outages occur within 8 months 
of the end of the previous refueling 
outage, is removed. The asterisked 
footnote is no longer applicable and is 
removed. Specific Technical 
Specifications affected by this definition 
change are listed below: 





Tat** a i i ..... 

Item 131)_ 

High radiation in main steamline—instrument channel sensor calibration 

High radiation on air ejector off-gas-instrument channel calibration/test 

High temperature mam steamline tunnel—instrument channel test. 

Scram trip bypass instrument channel test. 

Table 4 11 . 

Item 15__ 

Table 4 11 . 

Item 20 _ 

Table 4.1.1. 

Item 27 b- 

Table 4 11 . 

Item 28.a. 

4.16 KV emergency bus undervoltage (loss of voltage) instrument channel 

Tat^Q 4ii . 

Item 201)_... 

calibration. 

4.16 KV emergency bus undervottage (degraded voltage) instrument channel 
calibration. 

Drywell high radiation instrument channel calibration/test 

Containment spray trip system test. 

Table 4.1.1..... 

Item 29. __ 

Table 4.1.2. 

Item 3 _ 

Table 4.1.2.. 

Item 4 _ 

Automatic Depressurization trip system test 

Table 4.1.2...... . . — 

Item 5 __ 

MSIV closure trip system test 

Table 4 12.. . 

item 0 _ 

Core spray trip system test. 

Primary containment isolation trip system test 

Table 4.1.2...-. 

Item 7 .. 

Table 41 2 ... .. 

Item 9 __ 

Isolation condenser actuation trip system test 

Table 4 1 2 .„. 

Item 12 .. 

Air ejector offgas isolation trip system test 

Standby liquid control system functional test 

i?F3 . .-. 


4.2. H...... 


Scram discharge volume drain and vent valve operability test. 

Reactor coolant system visual examination. 

4.3 D . 


4 3.G. .... ..-....... 


Primary coolant system pressure isolation valve leak test 

Core spray system pump operability test. 

Automatic depressurization system automatic actuation test 

4.4 A1 . .. 


4.4 B.2 ........_ 


4.4.C.1 ..........„.. 


Containment cooling system pump operability test 

Emergency service water system pump operability test 

Control rod drive hydraulic system pump operability. 

Fire protection system pump and isolation valve operability. 

Type -B" and “C" Local Leak Rate Test (LLRT). 

Containment isolation valve automatic closure test 

4 4 n i 


4 4.F1 . . .. ... 


4 4.F 1 . 


4.5.E . ......... 




4 5.J 4 b .. . 


Reactor building to suppression chamber vacuum breakers test and instrument 
calibration. 

Suppression chamber—drywell vaccum breakers test, position indication and 
alarm test and calibration, and inspection. 

Instrument kne flow check valve test. 



450 


4 5 P 2 


Suppression chamber interior visual inspection. 

Diesel generator start and load test, automatic start and sequence timer test. 

inspection, fuel supply check and starting batteries test/monitoring 

Station battery capacity tests and low voltage communicator operability verifica¬ 
tion. 

Isolation condenser isolation valve visual Inspection and external leakage check 

4.7.A.2 & A.3 _ ____ 


4.7A5 & 8.3. ________ J 


4.8.A 4 a . . .. __ .... 


4.12.1. ., ... . 


Alternate shutdown monitoring instrumentation 

Containment high range radiation monitor. 

Control room heating, ventilating, and air-conditioning system 

Core spray, containment spray, isolation condenser end shutdown coding system 
leak tests. 

Table 4.13-1 ... .. 

Hem 5 . 

4.17 ........._. 

.. 

6.15 ... 





2. Table 4.1.1, Items 18, 20. 25 and 27.a 
are revised to specify that calibration 
and/or test of Condenser Low Vacuum, 
High Temperature Main Steamline 
Tunnel. Recirculation Loop Flow, and 
Scram Discharge Volume [Rod Block)— 
Water Level High Instrument channels, 
respectively, shall be performed once 
per 20 months in lieu of each refueling 
outage. This change requires that the 
surveillance be performed at the 


currently defined refueling outage 
interval of 20 months since justification 
for extension to 24 months is not 
provided. This is considered an editorial 
change. 

3. Table 4.1.1. Items 28.a and 28.b are 
revised to extend the Loss of Power 
Instrument Channel Calibrations from 
once per 18 months to once per 24 
months consistent with the 24 month 
plant operating cycle. 


4. Table 4.1.2, Item 13 is revised to 
specify that the Containment Spray Trip 
System Test and the Containment Vent 
and Purge Isolation Trip System Test be 
performed once per 20 months in lieu of 
each refueling outage. This change 
requires that the surveillance be 
performed at the currently defined 
refueling outage interval of 20 months 
since justification for extension to 24 
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months is not provided. This is 
considered an editorial change. 

5. Sections 4.2.A and 4.2.C.1 are 
clarified to specify that shutdown 
margin demonstration and control rod 
scram time tests be performed at an 
interval not do exceed 20 months. This 
change requires that these surveillances 
be performed at the currently defined 
refueling outage interval of 20 months 
since justification for extension to 24 
months is not provided. This is 
considered an editorial change. 

6. Section 4.4.B.1 is clarified to specify 
that the Automatic Depressurization 
System value operability test be 
performed at intervals not to exceed 20 
months. This change requires that the 
survillance be performed at the 
currently defined refueling outage 
interval of 20 months since justification 
for extension to 24 months is not 
provided. This is considered an editorial 
change. 

7. Section 4.5.J.4.B(4) is clarified to 
specify that the drywell to suppression 
chamber leak rate test be performed at 
intervals not to exceed 20 months. This 
change requires that the surveillance be 
performed at the currently defined 
refueling outage interval of 20 months as 
justification for extension to 24 months 
is not provided. This is considered an 
editorial change. 

8. Section 4.5.K.2 is clarified to specify 
that the Standby Gas Treatment System 
differential pressure test for Reactor 
Building integrity be performed at 
intervals not to exceed 20 months. This 
change requires that this surveillance be 
performed at the currently defined 
refuleing outage interval of 20 months 
since justification for extension to 24 
months is not provided. This is 
considered and editorial change. 

9. Section 4.7.A.3 is revised to extend 
the diesel generator inspection 
frequency from at least once per 18 
months to at least once per 24 months 
consistent with the 24 month plant 
operating cycle. 

10. Section 4.7.B.3 is revised to extend 
the station battery capacity tests from at 
least once per 18 months to at least once 
per 24 months consistent with the 24 
month plant operating cycle. 

11. Section 4.8.A.2 is clarified to 
specify that the Isolation Condenser 
System automatic actuation and 
functional test shall be performed at 
intervals not to exceed 20 months. This 
change requires that this surviellance be 
performed at the currently defined 
refueling outage interval of 20 months 
since justification for extension to 24 
months is not provided. This is 
considered an editorial change. 

12. Section 6.15.2(3) is revised to 
specify that the Reactor Water Cleanup 


System leak test to demonstrate 
integrity outside containment shall be 
performed at an interval not to exceed 
20 months in lieu of refueling cycle 
intervals. This change requires that the 
surveillance be performed at the 
currently defined refueling outage 
interval 20 months since justification for 
extension to 24 months is not provided. 
This is considered an editorial change. 

Prior to issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission’s 
regulations. 

By May 9,1990, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for a hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission’s “Rules of Practice for 
Domestic Licensing Proceedings" in 10 
CFR part 2. Interested persons should 
consult a current copy of 10 CFR 2.714 
which is available at the Commission’s 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC 20555 and at the Local 
Public Document Room located at 
Ocean County Library, Reference 
Department, 101 Washington Street, 
Toms River, New Jersey 08753. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition; and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714. a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 


also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first pre-hearing conference scheduled 
in the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission’s Public 
Document Room, 2120 L Street, NW.. 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
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telephone call to Western Union at 1- 
(800) 325-6000 tin Missouri l-(800) 342- 
6700). The Western Union operator 
should be give Datagram Identification 
Number 3737 and the following message 
addressed to John F. Stolz: Petitioner's 
name and telephone number, date 
petition was mailed; plant name; and 
publication date and page number of 
this Federal Register notice. A copy of 
the petition should also be sent to the 
Office of the General Counsel, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and to Ernest L. 
Blake, Jr., Esquire, Shaw, Pittman, Potts 
and Trowbridge, 200 N Street, NW„ 
Washington, DC 20037, attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(l)(i)-{v) and 2.714(d). 

If a request for a hearing is received, 
the Commission’s staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 
significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the application for 
amendment dated March 2,1990, which 
is available for public inspection at the 
Commission’s Public Document Room, 
2120 L Street, NW., Washington. DC 
20555, and at the Local Public Document 
Room, Ocean County Library. Reference 
Department, 101 Washington Street, 
Toms River, New Jersey 08753. 

Dated at Rockville. Maryland, this 3rd day 
of April 1990. 

For the Nuclear Regulatory Commission. 
John F. Stolz, 

Director, Project Directorate 1-4. Division of 
Reactor Projects —////. Office of Nuclear 
Reactor Regulation. 

IFR Doc. 90-8098 Filed 4-6-90; 8:45 am) 

BILUNG CODE 75*0-01-M 


(Docket No. 50-3221 

Long Island Lighting Co.; Correction 

On March 30,1990, the Federal 
Register published a notice of 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 


and Opportunity for Hearing (55 FR 
12076). On page 12078, at the end of the 
second column, the attorney for the 
licensee should read, Hunton and 
Williams, P.O. Box 1535, Richmond, 
Virginia 23212, in lieu of Conner and 
Wetterhahn, 1747 Pennsylvania Avenue. 
NW., Washington, DC 20006. 

Dated at Rockville, Maryland, this 2nd day 
of April 1990. 

For the Nuclear Regulatory Commission. 

Walter R. Butler, 

Director, Project Directorate 1-2, Division of 
Reactor Projects — I/ll, Office of Nuclear 
Reactor Regulation . 

[FR Doc. 90-8099 Filed 4-6-90; 8:45 am) 
BILLING CODE 7590-01-N 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

ACTPN Task Force on Industrial 
Subsidies Services Policy Advisory 
Committee; Meetings and 
Determination of Closing of Meetings 

The meetings of the ACTPN Task 
Force on Industrial Subsidies to be held 
April 11,1990 from 9 a.m. to 12 p.m., in 
Washington, DC, and the Services 
Policy Advisory Committee to be held 
April 26,1990 from 2 p.m. to 5 p.m., in 
Washington, DC. will include the 
development, review and discussion of 
current issues which influence the trade 
policy of the United States. Pursuant to 
section 2155(f)(2) of title 19 of the United 
States Code, I have determined that 
these meetings will be concerned with 
matters the disclosures of which would 
seriously compromise the Government’s 
negotiating objectives or bargaining 
positions. 

Additional information can be 
obtained by contacting Mollie Van 
Heuven, Director, Office of Private 
Sector Liaison, Office of the United 
States Trade Representative, Executive 
Office of the President, Washington, DC 
20506. 

Carla A. Hills, 

United States Trade Representative. 

[FR Doc. 90-8101 Filed 4-8-90; 0:45 am) 

BILLING CODE 3190-01-M 


DEPARTMENT OF TRANSPORTATION 

Notice of Applications for Certificates 
of Public Convenience and Necessity 
and Foreign Air Carrier Permits Filed 
Under Subpart Q During the Week 
Ended March 30,1990 

The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under subpart Q of the 


Department of Transportation’s 
Procedural Regulations (See 14 CFR 
302.1701 et. seq.). The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 

Docket Number: 46864. 

Dated filed: March 26,1990. 

Due Date for Answers. Conforming 
Applications, or Motion or Modify 
Scope: April 23,1990 

Description: Application of American 
Airlines, Inc. pursuant to Section 401 of 
the Act and Subpart Q of the 
Regulations applies for a certificate of 
public convenience and necessity 
authorizing service between Chicago, 
Illinois, and Milan/Rome, Italy. 

Docket Number 46873. 

Date filed: March 30,1990. 

Due Date for Answers. Conforming 
Applications, or Motion to Modify 
Scope: April 27,1990. 

Description: Application of USAir, 

Inc. pursuant to section 401 of the Act 
and subpart Q of the Regulations for 
issuance of a new or amended 
certificate of public convenience and 
necessity so as to authorize USAir to 
provide scheduled foreign air 
transportation of persons, property and 
mail on a nonstop basis between 
Philadelphia. Pennsylvania, on the one 
hand, and Paris, France, on the other 
hand., 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 

[FR Doc. 90-8064 Filed 4-6-90; 8:45 am) 

BILLING CODE 4910-62-11 


Office of the Secretary 

Foreign Charter Operator Registration 
of Orbis 

agency: Department of Transportation. 
ACTION: Order to show cause why the 
Department should not cancel Orbis’s 
registration—Order 90-4-2 
(Undocketed). 

summary: The Department is proposing 
to cancel the foreign charter operator 
registration under 14 CFR Part 380 of 
Orbis Polish Travel Bureau, Inc. d/b/a 
Poltours, a company of Poland. 
responses: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative findings and 
conclusions should file their responses 
with the Regulatory Analysis Division. 
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P-57, Department of Transportation, 400 
Seventh Street. SW.. room 6401, 
Washington, DC 20590, and serve them 
on all persons listed in ordering 
paragraph 6 of the show-cause order. 
Responses must be filed no later than 
April 30.1990. 

FOR FURTHER INFORMATION CONTACT: 

Allen Brown. Regulatory Analysis 
Division (P-57, room 6401], U.S. 
Department of Transportation. 400 
Seventh Street, SW., Washington, DC 
20590, (202) 366-1062. 

Dated: April 2,1990. 

Jeffrey N. Shane. 

Assistant Secretary for Policy and 
International A f fairs . 

|PR Doc. 90-6065 Filed 4-6-90: 8:45 am] 

BILLING CODE 4910-42-M 


DEPARTMENT OF THE TREASURY 

List of Countries Requiring 
Cooperation With an International 
Boycott 

In order to comply with the mandate 
of section 999(a)(3) of the Internal 
Revenue Code of 1954, the Department 
of the Treasury is publishing a current 
list of countries which may require 
participation in, or cooperation with, an 
international boycott [within the 
meaning of section 999(b)(3) of the 
Internal Revenue Code of 1954], The list 
is the same as the prior quarterly list 
published in the Federal Register. 

On the basis of the best information 
currently available to the Department of 
the Treasury, the following countries 
may require participation in, or 
cooperation with, an international 
boycott [within the meaning of section 
999(b)(3) of the Internal Revenue Code 
of 1954]. 

Bahrain 

Iraq 

Jordan 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi Arabia 
Syria 

United Arab Emirates 
Yemen, Arab Republic 
Yemen, Peoples Democratic Republic of 
Dated: March 29,1990. 

Kenneth W. Gideon, 

Assistant Secretary for Tax Policy . 

|FR Doc 96-6067 Filed 4-6-90: 8:45 am| 

BILLING CODE 4410-25-44 


UNITED STATES INFORMATION 
AGENCY 

Reporting and Information Collection 
Requirements Under OMB Review 

agency: United States Information 
Agency. 

action: Notice of reporting 
requirements submitted for OMB 
review. 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), agencies are required to 
submit proposed or established 
reporting and recordkeeping 
requirements for OMB review and 
approval, and to publish a notice in the 
Federal Register notifying the public that 
the Agency has made such a 
submission. USIA is requesting a three 
year extension of the approval for the 
use of form IAP-17 under OMB Control 
Number 3116-0007, entitled “Application 
for Certificate of International 
Educational Character." The form is 
supplied to United States producers and 
distributors of educational, sciemific 
and cultural and auditory materials who 
have an interest in exporting materials 
abroad. The Agency certifies materials 
as international educational character 
under provisions of Public Law 89-634 
and 22 CFR 502. Estimated burden hours 
per response is twenty-five minutes. 
Respondents will be required to respond 
only one time. 

DATES: One or before May 9.1990. 
copies: Copies of the Request for 
Clearance (SF-83), supporting 
statement, transmittal letter and other 
documents submitted to OMB for 
approval may be obtained from the 
USIA Clearance Officer. Comments on 
the items listed should be submitted to 
the Office of Information and Regulatory 
Affairs of OMB, Attention: Desk Office 
for USIA, and also to the USIA 
Clearance Officer. 

FOR FURTHER INFORMATION CONTACT: 

Agency Clearance Officer, Ms. Debbie 
Knox, United States Information 
Agency, M/ASP, 301 Fourth Street, SW., 
Washington, DC 20547, telephone (202) 
485-7503: and OMB review: Mr. C. 
Marshall Mills. Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building. Washington, 
DC 20503, telephone (202) 395-7340. 
SUPPLEMENTARY INFORMATION: Public 
reporting burden for this collection of 
information is estimated to average 
twenty-five minutes per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 


data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the United States Information Agency, 
M/ASP, 301 Fourth Street, SW.. 
Washington. DC 20547; and to the Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 

Title: Application for Certificate of 
International Educational Character. 

Form Number: IAP-17. 

Abstract: This information collection 
is used to certify the international 
character of visual and auditory 
materials (motion pictures, videotapes, 
recordings, sound recordings, filmstrips, 
slides, maps, charts, posters, models, 
etc.) for producers and distributors who 
have an interest in exporting their 
materials abroad in accordance with the 
provisions of Public Law 89-634. 

Proposed Frequency of Responses: 

No. of Respondents—3,000, 
Recordkeeping Hours—.25, Total 
Annual Burden—750. 

Dated: April 3,1990. 

Ledra Dikiy, 

Federal Register Liaison. 

[FR Doc. 90-8072 Filed 4-6-90; 8:45 am] 

BILLING CODE 8230-01-41 


DEPARTMENT OF VETERANS 
AFFAIRS 

Information Collection Under OMB 
Review 

AGENCY: Department of Veterans 
Affairs. 

action: Notice. 

The Department of Veterans Affairs 
has submitted to OMB the following 
proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). This document lists the 
following information: (1) The agency 
responsible for sponsoring the 
information collection; (2) the title of the 
information collection; (3) the 
Department form number(s), if 
applicable; (4) a description of the need 
and its use; (5) frequency of the 
information collection, if applicable; (6) 
who will be required or asked to 
respond; (7) an estimate of the number 
of responses; (8) an estimate of the total 
number of hours needed to complete the 
information collection; and (9) an 
indication of whether section 3504(h) of 
Public Law 96-511 applies. 
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ADDRESSES: Copies of the proposed 
information collection and supporting 
documents may be obtained from John 
Turner, Veterans Benefits 
Administration, (203C), Department of 
Veterans Affairs. 810 Vermont Avenue, 
NW. Washington. DC 20420 (202) 233- 
2744. 

Comments and questions about the 
items on the list should be directed to 
VA’s OMB Desk Officer, Joseph Lackey. 
Office of Management and Budget, 726 
Jackson Place, NW, Washington, DC 
20503, (202) 395-7316. Please do not send 
applications for benefits to the above 
addressees. 


DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer within 30 days of this 
notice. 

Dated: March 30,1990. 

By direction of the Secretary. 

Frank E. Lalley, 

Acting Director Office of Information 
Resources Policies. 

Extension 

1. Veterans Benefits Administration. 

2. Report of Income from Property or 
Business. 

3. VA Form 21-4185. 


4. This form is used by veterans and 
survivors to report business and/or 
property income and expenses. The 
information is ultimately used to 
determine eligibility for VA benefits 
and, if eligibility exists, it is used to 
determine the rate payable. 

5. On occasion. 

6. Individuals or households. 

7. 59,500 responses. 

8. */2 hour. 

9. Not applicable. 

[FR Doc. 90-8080 Filed 4-6-90; 8:45 am] 

BILLING CODE S320-01-M 
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Sunshine Act Meetings 


Federal Register 
Vol. 55. No. 68 
Monday. April 9. 1990 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL ENERGY REGULATORY 
COMMISSION 

Notice 

(April 4.1990) 

The following notice of meeting is 
published pursuant to Section 3(a) of the 
Government in the Sunshine Act (Pub. L. 
No. 94-49), 5 U.S.C. 552B: 

DATE AND TIME: April 11,1990,10:00 a.m. 
place: 825 North Capitol Street NE., 
Room 9306, Washington DC 20426. 
status Open. 

MATTERS TO BE CONSIDERED: Agenda. 

•Note.—Items listed on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE 

information: Lois D. Cashell, Secretary. 
Telephone (202) 357-4400. 

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all papers 
relevant to the items on the agenda; 
however, all public documents may be 
examined in the Reference and 
Information Center. 

Note: The agenda format has been 
revised to include new agenda prefixes: 
CAH, CAE. H. E. PR, PF and PC. All 
parts of the consent agenda will 
continue to be called and voted on as a 
single group. Consent items which are 
called separately at the request of a 
member of the Commission will be 
called at the end of that part of the 
regular agenda for the applicable 
substantive area (for example. CAH-5 
would be considered after the last 
regular Hydro agenda item). 

Consent Agenda—Hydro; 914th Meeting— 
April 11,1990. Regular Meeting (10:00 a.m.) 
CAH-1. 

Project No. 2520-006. Great Northern Paper 
Company 
CAH-2. 

Project No. 8142-016, Henwood Associates, 
Inc. 

CAH-3. 

Project No. 1417-012. Central Nebraska 
Public Power and Irrigation District 
Project No. 1835-027. Nebraska Public 
Power District 
CAH-4. 

Project No. 1250-005. City of Pasadena. 
California. Water and Power Department 
CAH-5. 

Omitted 


CAH-6. 

Project No. 10418-003, City of Harrisburg. 
Pennsylvania 
CAH-7. 

Project Nos. 10395-000. 001 and 002, City of 
Augusta, Kentucky 

Project Nos. 10397-000 and 001, WV Hydro, 
Inc. 

Project Nos. 10401-000 and 001, Meldohl 
Hydro Partners 

Project Nos. 10409-000, 001 and 002, 
Meldahl Hydropower Development 
Corporation 

Project Nos. 10526-000 and 002, Meldahl 
Hydro, Inc. 

Project Nos. 10585-000 and 001, Meldahl 
Hydropower Development Corporation 

Project Nos. 10646-000 and 001, City of 
Vanceburg. Kentucky 
CAH-8. 

Project No. 9694-006, Power Resources 
Development Corporation 
CAH-9. 

Project No. 5074-017, Baker Power 
Company 

Consent Agenda—Electric 
CAE-1. 

Docket No. ER90-120-000, Energy Services. 
Inc. 

CAE-2. 

Docket Nos. ER90-225-000 and EL90-17- 
000, Chicago Energy Exchange of 
Chicago. Inc. 

CAE-3. 

Docket No. ER90-G5-000. Arkansas Power 
& Light Company 
CAE-4. 

Docket No. EF89-5041-000, Western Area 
Power Administration. U.S. Department 
of Energy 
CAE-5. 

Docket No. ER90-142-001, Arizona Public 
Service Company 
CAE-6. 

Docket No. ER96-56-001, Minnesota Power 
& Light Company 
CAE-7. 

Docket Nos. EC90-10-001, ER90-143-001, 
ER90-144-001, ER90-145-001 and EL90- 
9-001. Northeast Utilities Service 
Company 
CAE-8. 

Docket No. EL89-16-001, Delmarva Power 
A Light Company 
CAE-9. 

Docket No. ER90-160-001. Northern States 
Power Company (Minnesota) and 
Northern States Power Company 
(Wisconsin) 

CAE-10. 

Docket No. ER90-127-001, Southwestern 
Electric Power Company 
CAE-11. 

Omitted 

CAE-12. 

Docket No. EL89-42-000, City of San Diego. 
California v. San Diego Gas & Electric 
Company and Southern California 
Edison Company 


CAE-13. 

Docket No. ER89-612-000, New England 
Power Company and Boston Edison 
Company 
CAE-14. 

Docket No. ER88-463-000. Connecticut 
Light and Power Company 
CAE-15. 

Docket No. EL89-4-000. Northern 
California Power Agency v. Pacific Gas 
and Electric Company 
CAE-16. 

Docket No. EL89-16-000, Delmarva Power 
& Light Company 

Consent Agenda—Gas and Oil 
CAG-1. 

Docket No. TQ60-55-000. Questar Pipeline 
Company 
CAG-2. 

Docket Nos. RP89-119-006 and RP89-206- 
002, Texas Gas Transmission 
Corporation 
CAG—3. 

Omitted 

CAG-4. 

Omitted 

CAG-5. 

Docket No. TA9G-1-1-002, Aiabama- 
Tennessee Natural Gas Company 
CAG-6. 

Docket Nos. TA90-1-23-000 and 003. 
Eastern Shore Natural Gas Company 
CAG-7. 

Docket No. GT90-7-002, Questar Pipeline 
Company 
CAG-8. 

Docket Nos. RP87-66-005, RP86-11-002. 
RP85-11-019. (Phase II) RP89-110-000 
and RP89-111-000. KN Energy. Inc. 
CAG-9. 

Docket No. RP90-92-000. Southern Natural 
Gas Company 
CAG-10. 

Docket Nos. RP89-70-008. 009, RP88-69-003 
and 004, Stingray Pipeline Company 
CAG-11. 

Docket No. TM90-3-18-001. Texas Gas 
Transmission Corporation 
CAG—12. 

Docket No. RP90-72-001, Carnegie Natural 
Gas Company 
CAG-13. 

Docket No. RP88-120-001, Chandeleur Pipe 
Line Company 
CAG-14. 

Docket Nos. RP89-37-008 and RP89-82-008, 
High Island Offshore System 
CAG-15. 

Docket Nos. RP84-94-005. RP85-0G-OO2. 
CP86-720-003 and RP90-9-002. 
Trailblazer Pipeline Company 
CAG—16. 

Docket No. RM87-34-061, Regulation of 
Natural Gas Pipelines After Partial 
Wellhead Decontrol 
CAG-17. 

Docket Nos. RP86-94-O05. 006. 018. RP88- 
181-000. 010. RP88-266-000. 002. RP88- 
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257-000.003 and (3*90-494-000. Sea 
Robin Pipeline Company 
CAG-18. 

Docket No. RP89-160-010. Trunkline Gas 
Company 
CAG-19. 

Docket No. RP89-161-<m. AMR Pipeline 
Company 
CAG-20. 

Docket Nos. RP87-82-002 and RP86-148- 
004. Pacific Gas Transmission Company 
CAG-21. 

Docket Nos. RP85-194-007 and RP88-49- 
001. Panhandle Eastern Pipe Line 
Company 
CAG-22. 

Omitted 
CAG—23. 

Omitted 

CAG-24. 

Docket No. RPQ9-251-003- Alabama- 
Tennessee Natural Gas Company 
CAG-25. 

Docket Nos. TA90-1-1-001 and RP89-251- 
000. Alabama-Tennessee Natural Gas 
Company 
CAG-28. 

Docket No. OR89-2-001, Trans Alaska 
Pipeline System 

Docket No. JS39-7-0Q2. Amerada Hess 
Pipeline Corporation 

Docket No. IS89-8-002, ARCO Pipe Line 
Company 

Docket No. IS89-9-002, BP Pipelines 
(Alaska) Inc. 

Docket No. IS89-16-002, Exxon Pipeline 
Company 

Docket No. IS89-11-0Q2. Mobile Alaska 
Pipeline Company 

Docket No. IS89-12-002. Phillips Alaska 
Pipeline Corporation 

Docket No. IS89-13-002, Unocal Pipeline 
Company 
CAG-27. 

Docket No. RP88-191-015, Tennessee Gas 
Pipeline Company 
CAG-28. 

Docket No. RP84-82-004. Tarpon 
Transmission Corporation 
CAG-29. 

Docket Nos. TM90-5-42-000. TM90-3-42- 
002, RP90—49-000 and CP88-99-008. 
Transwestem Pipeline Company 
CAG-30. 

Docket No. TA85-3-29-008. 
Transcontinental Gas Pipe Line 
Corporation 
CAG—31. 

Docket Nos. ST90-458-000. ST90-459-000, 
ST90-460-000. ST90-461-000. ST90-802- 
000. ST90-872-000 and ST90-514-000. 
Transok. Inc. 

CAG—32. 

Docket No. ST90-567-000, Consumers 
Power Company 
CAG—33. 

Docket No. GP86-2-003. Southern Union 
Company 
CAG-34. 

Docket No. C189-389-000. Plains Petroleum 
Operating Company 
CAG-35. 

Docket No. RM87-34-060. Regulation of 
Natural Gas Pipelines After Partial 
Wellhead Decontrol 
CAG—36. 


Docket No. C189-1121-001. Mississippi 

River Transmission Corporation 
CAG-37. 

Docket No. CP78-123-030, Northwest 
Alaskan Pipeline Company 

Docket No. RP90-16-001, Northwest 
Alaskan Pipeline Company 

Docket No. CP78-124-015. Northern Border 
Pipeline Company 

Docket No. CP79-400-006. United Gas Pipe 
Line Company 

Docket No. CP79-398-009. Northern 
Natural Ca9 Company, Division of Enron 
Corp. and Natgas U.S. Inc. 

Docket No. CP90-93-002. Natgas U.S. Inc. 

Docket No. (389-348-002. Natgas U.S. Inc. 

Docket No. RP87-34-C11. Northwest 
Alaskan Pipeline Company 

Docket No. RP89-109-001, United Gas 
Pipeline Company 

Docket No. CP88-699-002. Northern 
Natural Gas Company. Division of Enron 
Corp. 

CAG—38. 

Docket No. CT88-555-001. Gas Utility 
District No. 1 of Tangipahoa Parish. 
Lousiana Southern Natural Gas 
Company 
CAG-39. 

CP86-492-002, Moraine Pipeline Company 
CAG-40. 

Docket No. CP90-1013, Texas Eastern 
Transmission Corporation 
C AG-41. 

Docket No. CP90-919-000. Texas Eastern 
Transmission Corporation 
CAG-42. 

Omitted 
C AG-43. 

Omitted 

CAG-44. 

Docket No. CPa9~1286-00Q, Trunkline Gas 
Company 
CAG-45. 

Docket No. CP89-1337-000, Panhandle 
Eastern Pipeline Line Company 
CAG-46. 

Docket No. CP89-815-000. Iroquois Gas 
Transmission System 
CAG-47. 

Omitted 

CAG-48. 

Docket Nos. CP89-460-000. and 001, Pacific 
Gas Transmission Company 

Docket No. CP89-1851-000, Altamont Gas 
Transmission Project 
CAG-49. 

Docket No. CI87-647-006, Enron Gas 
Marketing, Inc. 

Hydro Agenda 

H-l. 

Reserved 

Electric Agenda 
E-l. 

Reserved 

Oil and Ga9 Agenda 

/. Pipeline Rate Matters 

PR-1. 

Reserved 

//. Producers Matters 
PF-1. 


Docket No. CI89-465-001. Union Pacific 
Fuels, Inc. Order on request for 
clarification. 

PF-2. 

Docket No. RM89-16-000. Proposal 
Implementing the Natural Gas Wellheud 
Decontrol Act of 1989. Final Rule. 

PF-3. 

Docket No. RM82-32-003, Limitation on 
Incentive Prices for High-Cost Gas 
Commodity Values. Order on rehearing. 

III. Pipeline Certificate Matters 
PC—1. 

Docket Nos. CP88-171-000 and 001. 
Tennessee Gas Pipeline Company. Order 
on application to construct and operate 
the proposed Niagara Spur Loop Line. 

PC-2. 

Docket No. CP88-136-012. Texas Eastern 
Transmission Corporation. Order on 
requests for rehearing of order 
authorizing a transportation assignment 
program. 

Lois D. Cashell, 

Secretary. 

|FR Doc. 90-8299 Filed 4-5-90: 3:55 pm| 

BILLING CODC 6717-01-M 


FEDERAL COMMUNICATIONS COMMISSION 

FCCTo Hold Open Commission Meeting 
Thursday. April 12,1990 

April 5,1990. 

The Federal Communications 
Commission will hold an Open Meeting 
on the subjects Listed below on 
Thursday. April 12,1990, which is 
scheduled to commence at 9:30 a.m.. in 
Room 856. at 1919 M Street. NW. 

Item No. t Bureau ; and Subject 

1— Common Carrier—Title: In the Matter of 
Access to telecommunications equipment 
and services by the hearing impaired and 
other disabled persons. (CC Docket No. 87- 
124.) Summary: The Commission will 
review the joint petition filed by various 
organizations representing the hearing 
impaired, seeking reconsideration of the 
Commission's decision in CC Docket No. 
87-124 not to require certain telephones be 
compatible with hearing aids, and other 
relief. 

2— Common Carrier—Title: Filing and 
Review of Open Network Architecture 
Plans ( COCA ONA Amendments Order). 
(CC Docket No. 88-2, Phase I.) Summary: 
The Commission will consider the adoption 
of a Memorandum Opinion and Order 
regarding the amended Bell Operating 
Company (BOC) ONA plans. 

3— Common Carrier—Title: Filing and 
Review of Open Network Architecture 
Plans. [BOC ONA Reconsideration). (CC 
Docket No. 88-2, Phase I.) Summary: The 
Commission will consider the adoption of a 
Memorandum Opinion and Order on 
reconsideration of the BOC ONA Order. 

4— Mass Media—Title: Review of the 
Technical Assignment Criteria for the AM 
Broadcast Service. (MM Docket No. 87- 
287.) Summary: The Commission will 
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consider adopting a Notice of Proposed 
Rule Making examining possible methods 
for improving the AM broadcast service. 

5— Mass Media—Title: Report and Order 
regarding policies to encourage 
interference reduction between AM 
stations. (MM Docket No. 89-46.) Summary: 
The Commission will consider whether to 
adopt a Report and Order to amend 
sections 73.1750, 73.3517 and 73.3571 of the 
Rules, and revision of policies with respect 
to reduction in AM interference. 

6— Mass Media—Title: Report and Order 
Concerning Improved Methods for 
Calculating Skywave Field Strength in the 
AM Broadcast Band (MM Docket No. 88- 
508.) Summary: The Commission will 
consider adoption of a Report and Order 
addressing whether the current method of 
computing skywave signal strength in the 
AM broadcast band should be replaced. 

7— Mass Media—Title: Report and Order 
Concerning Improved Methods for 
Calculating Croundwave Field Strength in 
the AM Broadcast Band. (MM Docket No. 
88-510.) Summary: The Commission will 
consider adoption of a Report and Order 
addressing whether the current AM 
broadcast band groundwave propagation 
curves should be replaced. 

8— Chief Engineer—Title: Amendment of the 
Commission's Rules Relative to Allocation 
of the 849-851/894-896 MHz Bands. (Gen 
Docket No. 88-96.) Summary: The 
Commission will consider an item 
addressing the establishment of an air/ 
ground telephone service in the 800 MHz 
band. 

9 — Chief Engineer—Title: Establishment of 
Procedure to Provide a Preference to 
Applicants Proposing an Allocation for 
New Services. Summary: The Commission 
will consider 8 proposal to award a 
preference to parties requesting spectrum 
allocation rules changes associated with 


the development of new communications 
services. 

10—Office of Plans & Policy—Title: Inquiry 
into the Need for a Universal Encryption 
Standard for Satellite Cable Programming. 
Summary: The Commission will consider 
whether to adopt a Report on this matter 
and whether any additional Commission 
action is necessary. 

This meeting may be continued the 
following work day to allow the 
Commission to complete appropriate 
action. 

Additional information concerning 
this meeting may be obtained from 
Audrey Spivack, Office of the Public 
Affairs, telephone number (202) 632- 
5050. 

Federal Communications Commission. 
Donna R. Searcy, 

Secretory. 

Issued: April 5.1990. 

|FR Doc. 90-8286 Filed 4-5-90; 3:10 pm) 
BILLING CODE 6712-01-M 


UNITED STATES POSTAL SERVICE BOARD 
OF GOVERNORS 

NOTICE OF VOTE TO CLOSE 
MEETING 

At its meeting on April 2,1990, the 
Board of Governors of the United States 
Postal Service voted unanimously to 
close to public observation its meeting 
scheduled for May 7,1990, in 
Washington, DC. The members will 
discuss possible strategies in collective 
bargaining negotiations. 

The meeting is expected to be 
attended by the following persons: 
Governors Alvarado, del Junco. 


Griesemer, Hall, Mackie, Nevin, Pace, 
Ryan and Setrakian; Postmaster General 
Frank, Deputy Postmaster General 
Coughlin, Secretary to the Board Harris, 
and General Counsel Hughes. 

The Board determined that pursuant 
to section 552b(c)(3) of title 5, United 
States Code, and § 7.3(c) of title 39, 

Code of Federal Regulations, this 
portion of the meeting is exempt from 
the open meeting requirement of the 
Government in the Sunshine Act [5 
U.S.C. 552b(b)) because it is likely to 
disclose information prepared for use in 
connection with the negotiation of 
collective bargaining agreements under 
chapter 12 of title 39, United States 
Code, which is specifically exempted 
from disclosure by section 410(c)(3) of 
title 39, United States Code. 

In accordance with section 552b(f)(l) 
of title 5. United States Code, and 
§ 7.6(a) of title 39, Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in his opinion the meeting 
may properly be closed to public 
observation pursuant to section 
552b(c)(3) of title 5, United States Code; 
section 410(c)(3) of title 39 United States 
Code; and § 7.3(c) of title 39, Code of 
Federal Regulations. 

Requests for information about the 
meeting should be addressed to the 
Secretary of the Board. David F. Harris, 
at (202) 268-4800. 

David F. Harris, 

Secretary. 

[FR Doc. 90-8274 Filed 4-5-90; 1:53 pm] 
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DEPARTMENT OF LABOR 
Office of the Secretary 
29 CFR Part 18 

Rules of Practice and Procedure for 
Administrative Hearings Before the 
Office of Administrative Law Judges 

agency: Office of the Secretary. Labor. 
action: Final rule. 

summary: This notice sets forth the 
Rules of Evidence to be used for formal 
adjudicatory hearings before the Office 
of Administrative Law Judges. The 
previous regulations provided no clear 
guidance as to the admissibility of 
evidence in administrative proceedings, 
resulting in uncertainty as to which 
documents and testimony may 
constitute the record in a particular 
matter. These Rules of Evidence modify 
ihe Federal Rules of Evidence for 
application in formal adversarial 
adjudicatory hearings, and will provide 
necessary guidance as to the 
admissibility of evidence in formal 
adjudicatory hearings. 

EFFECTIVE dates: These rules shall be 
effective after May 9,1990, except that 
with respect to hearings held following 
an investigation conducted by the 
United States Department of Labor, 
these rules shall be effective only where 
the investigation commenced after May 
9.1990. 

FOR FURTHER INFORMATION CONTACT: 

Deputy Chief Judge John M. Vittone, U.S. 
Department of Labor, 1111 20th Street, 
NW., suite 700. Washington, DC 20036; 
telephone: (202) 653-5052. 
SUPPLEMENTARY INFORMATION: The prior 
rules of Practice and Procedure for 
Administrative Hearings before the 
Office of Administrative Law Judges, 29 
CFR 18.44 provided that: 

Unless otherwise provided by statute or 
these rules, and where appropriate, the 
Federal Rules of Evidence may be applied to 
all proceedings held pursuant to these rules. 

In order to provide more specific 
guidance as to the admissibility of 
evidence in administrative hearings, 
uniform rules of evidence are hereby 
promulgated. Proposed rules of evidence 
for the Department of Labor, modifying 
the Federal Rules of Evidence for 
application in formal adjudicatory 
hearings, were published in the Federal 
Register on Thursday, January 19, 1989, 
54 FR 2310, January 19.1989. The 
proposed rules outlined the 
modifications of the Federal Rules of 
Evidence. Where the Federal Rules refer 
to the court, the Department of Labor 
rules refer to the judge, meaning the 
Administrative Law Judge or presiding 


officer. The Federal Rules referring to 
criminal proceedings have been deleted. 
Further significant changes are 
explained in the Reporter’s Notes which 
appear in the Appendix to these rules. 

Comments by the Office of the 
Solicitor, U.S. Department of Labor, 
administrative law judges, and members 
of the practicing bar, were received. 
Comments were evaluated by an 
Advisory Committee consisting of Chief 
Administrative Law Judge Nahum Litt, 
Chairman; Judge J.F. Green, Judge E. Earl 
Thomas, Eugene R. Fidell, Esq.. Donald 
A. McCoy, Esq., Ronald G. Whiting, 

Esq., and Professor Michael H. Graham, 
Reporter. The changes that were made 
represent a logical outgrowth of the 
prior notice and comment. The final rule 
also contains certain non-substantive, 
technical corrections. 

The comments raised the issue that 
the Department of Labor promulgates 
rules and regulations not only pursuant 
to statutory authority, but also pursuant 
to executive order. The Committee did 
not intend to distinguish agency rules 
and regulations promulgated under 
statute and agency rules and regulations 
promulgated under executive order. 
Sections 18.501,18.802,18.1002, and 
18.1101(c) have been changed to more 
accurately reflect the sources of 
governing law. 

Section 18.103(a) has been changed to 
more closely parallel the existing 
harmless error standard. Error is not 
harmless, i.e., a substantial right is 
effected, unless on review it is 
determined that it is more probably true 
than not true that the error did not 
materially contribute to the decision or 
order of the judge. 

Section 18.104(c) has been deleted. 

The comments stated that the rules of 
evidence govern formal adjudicatory 
hearings, and do not bind appellate 
bodies reviewing the decisions or orders 
of the judges. The comments questioned 
whether rules solely regarding appellate 
review standards were appropriate. The 
Committee chose to delete § 18.104(c) 
and its explanation in the Reporter’s 
Note to { 18.104(c). Section 18.104 has 
been renumbered accordingly. 

Under § 18.609(a), evidence that the 
witness has been convicted of a crime 
shall be admitted, inter alia, if elicited 
from the witness or established by 
public record during cross-examination. 
This requirement of admissibility has 
been deleted. The Committee has 
determined that this requirement has not 
been treated as operative under the 
Federal Rules. Moreover, proposed 
changes to the Federal Rules include a 
deletion of this requirement. The 
Committee deleted the requirement that 
evidence of conviction of a crime be 


elicited from the witness or established 
on cross-examination, to conform to 
current practice. 

Federal Rule of Evidence 706 is 
adopted as § 18.706. It was proposed to 
delete procedures regarding court 
appointed experts in the belief that such 
procedures were unnecessary. However, 
the Committee determined that while 
use of judge appointed experts may be 
uncommon, procedures should be in 
place in the event a judge may have 
occasion to appoint an expert. Section 
18.706 sets forth procedures regarding 
judge appointed experts. 

The comments raised the issue of the 
admissibility of an ’’administrative file.” 
There is no intent to create a special 
hearsay exception to allow the 
admissibility of ah administrative file. 
The comments stated that specific 
regulations may provide for the creation 
and admissibility of an administrative 
file. Under § 18.802, hearsay is generally 
inadmissible except, inter alia, as 
provided by regulations of the agency. 
The Reporter’s Note to § 18.802 allows 
for hearsay exceptions for specific 
administrative files as provided by other 
regulations. The Reporter’s Note to 
§ 18.802 also indicates that an 
administrative file so admitted would 
also be self-authenticating under 
§ 18.902(10). 

The requirement of a final 
certification with regard to a foreign 
record under § 18.902(11) has been 
deleted. The Reporter’s Note to § 18.902 
states that such a requirement is 
unnecessary in light of the position 
adopted in 18 U.S.C. 3505 which governs 
the self-authentication of a foreign 
record offered in a federal criminal 
proceeding. 

Certain hearsay exceptions under 
§ 18.803 and self-authentication 
provisions under § 18.902 allow for an 
adverse party to call a witness and 
examine the witness as if under cross- 
examination. The comments questioned 
whether these provisions may work a 
hardship on parties with fewer financial 
resources. The Reporter’s Note to 
§ 18.902 provides that “these rules take 
no position with respect to which party 
must initially bear the cost of lay 
witness and expert witness fees nor as 
to the ultimate disposition of such fees. 
Ordinarily, however, it is anticipated 
that the adverse party calling the 
witness should initially pay statutory 
witness fees, mileage, etc., and 
reasonable compensation to an expert 
witness in whatever sum and at such 
time as the judge may allow. Such 
witness fees, mileage, etc., and 
reasonable expert witness 
compensation should thereafter be 
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charged to the same extent and in like 
manner as other such costs.” The note is 
intended to accentuate the normal 
allocation of fees and costs, yet it 
indicates the discretion of the judge to 
be flexible in allocating fees and costs. 

Several comments questioned 
whether specific types of hearings 
would be governed by these rules. 
Section 18.1101(c) provides that “these 
rules do not apply to the extent 
inconsistent with, in conflict with, or to 
the extent a matter is otherwise 
specifically provided by an Act of 
Congress, or by a rule or regulation of 
specific application prescribed by the 
United States Department of Labor 
pursuant to statutory authority, or 
pursuant to executive order.” Section 
18.1101(b) was also clarified to provide 
that §§ 18.403,18.611(a). and 18.614 are 
applicable to hearings pursuant to the 
Longshore and Harbor Workers’ 
Compensation Act, its extensions, and 
the Federal Mine Safety and Health Act. 
Section 18.1101(b) was also clarified to 
provide that general inapplicability of 
the rules of evidence to these types of 
hearings is without prejudice to current 
practice. 

Section 18.1104 was added to clarify 
the effective date of these rules. The 
comments questioned whether in cases 
where an investigation conducted by the 
Department of Labor results in the 
creation of an administrative file, 
current practice may be prejudiced by 
the general inadmissibility of such an 
administrative file. The Committee 
clarified the effective date with regard 
to such investigations. 

Procedural Matters 

Because this rule is procedural in 
nature, it is not a major rule as defined 
by Executive Order 12291. The rule will 
not have a significant effect on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 5 U.S.C. 601. et seq . The 
Secretary has certified to the Chief 
Counsel for Advocacy of the Small 
Business Administration to this effect 
prior to the publication of the notice of 
proposed rulemaking. The rule as 
proposed contains no information 
collection or recordkeeping 
requirements as defined by the 
Paperwork Reduction Act of 198 , 44 
U.S.C. 3501, et seq. 

List of Subjects in 29 CFR Part 18 

Administrative practice and 
procedure, Labor. 

Accordingly, part 18 of subtitle A of 
the Code of Federal Regulations is 
amended as set forth below: 


Signed at Washington. DC. this 29th day of 
March. 1990. 

Elizabeth Dole. 

Secretary of Labor. 

PART 18-RULES OF PRACTICE AND 
PROCEDURE FOR ADMINISTRATIVE 
HEARINGS BEFORE THE OFFICE OF 
ADMINISTRATIVE LAW JUDGE 

1. The authority citation for part 18 
continues to read as follows: 

Authority: 5 U.S.C. 301. 5 U.S.C. 551-553. 

2. Sections 18.1 through 18.59 are 
designated as “Subpart A—General.” 

§ 18.44 (Removed and Reserved 1 

3. Section 18.44 Evidence, is removed 
and reserved. 

4. A new subpart B is added to read 
as follows: 

Subpart B—Rules of Evidence 

General Provisions 

Sec. 

18.101 Scope. 

18.102 Purpose and construction. 

18.103 Rulings on evidence. 

18.104 Preliminary questions. 

18.105 Limited admissibility. 

18.106 Remainder of or related writings or 
recorded statements. 

Official Notice 

18.201 Official notice of adjudicative facts. 
Presumptions 

18.301 Presumptions in general. 

18.302 Applicability of state law. 

Relevancy and Its Limits 

18.401 Definition of “relevant evidence.” 

18.402 Relevant evidence generally 
admissible, irrelevant evidence 
inadmissible. 

18.403 Exclusion of relevant evidence on 
grounds of confusion or waste of time. 

18.404 Character evidence not admissible to 
prove conduct: exceptions; other crimes. 

18.405 Methods of proving character. 

18.406 Habit; routine practice. 

18.407 Subsequent remedial measures. 

18.408 Compromise and offers to 
compromise. 

18.409 Payment of medical and similar 
expenses. 

18.410 Inadmissibility of pleas, plea 
discussions; and related statements. 

18.411 Liability insurance. 

Privileges 

18.501 General rule. 

Witnesses 

18.601 General rule of competency. 

18.602 Lack of personal knowledge. 

18.603 Oath or affirmation. 

18.604 Interpreters. 

18.605 Competency of judge as witness. 

18.606 Reserved. 

18.607 Who may impeach. 

18.608 Evidence of character and conduct of 
witness. 


Sec. 

18.609 Impeachment by evidence of 
conviction of crime. 

18.610 Religious beliefs or opinions. 

18.611 Mode and order of interrogation and 
presentation. 

18.612 Writing used to refresh memory. 

18.613 Prior statements of witnesses. 

18.614 Calling and interrogation of 
witnesses by judge. 

18.615 Exclusion of witnesses. 

Opinions and Expert Testimony 

18.701 Opinion testimony by law witnesses. 

18.702 Testimony by experts. 

18.703 Bases of opinion testimony by 
experts. 

18.704 Opinion on ultimate issue. 

18.705 Disclosure of facts or data underlying 
expert opinion. 

18.706 Judge appointed experts. 

Hearsay 

18.801 Definitions. 

18.802 Hearsay rule. 

18.803 Hearsay exceptions; availability of 
declarant immaterial. 

18.804 Hearsay exceptions; declarant 
unavailable. 

18.805 Hearsay within hearsay. 

18.806 Attacking and supporting credibility 
of declarant. 

Authentication and Identification 

18.901 Requirement of authentication or 
identification. 

18.902 Self-authentication. 

18.903 Subscribing witness’ testimony 
unnecessary. 

Contents of Writings. Recordings, and 
Photographs 

18.1001 Definitions. 

18.1002 Requirement of original. 

18.1003 Admissibility of duplicates. 

18.1004 Admissibility of other evidence of 
contents. 

18.1005 Public records. 

18.1006 Summaries. 

18.1007 Testimony or written admission of 
party. 

18.1008 Functions of the judge. 

Applicability 

18.1101 Applicability of the rules. 

18.1102 Reserved. 

18.1103 Title. 

18.1104 Effective date. 

Appendix—Reporter's Notes 
Subpart B—Rules of Evidence 
General Provisions 
§ 18.101 Scope. 

These rules govern formal adversarial 
adjudications of the United States 
Department of Labor conducted before a 
presiding officer. 

(a) which are required by Act of 
Congress to be determined on the record 
after opportunity for an administrative 
agency hearing in accordance with the 
Administrative Procedure Act, 5 U.S.C. 
554, 556 and 557, or 
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(b) which by United States 
Department of Labor regulation are 
conducted in conformance with the 
foregoing provisions, to the extent and 
with the exceptions stated in 5 18.1101. 
“Presiding officer”, referred to in these 
rules as “the judge”, means an 
Administrative Law Judge, an agency 
head, or other officer who presides at 
the reception of evidence at a hearing in 
such an adjudication. 

§ 18.102 Purpose and construction. 

These rules shall be construed to 
secure fairness in administration, 
elimination of unjustifiable expense and 
delay, and promotion of growth and 
development of the law of evidence to 
the end that the truth may be 
ascertained and proceedings justly 
determined. 

9 18.103 Rulings on evid9nce. 

(a) Effect of erroneous ruling. Error 
may not be predicated upon a ruling 
which admits or excludes evidence 
unless a substantial right of the party is 
affected, and 

(1) Objection . In case the ruling is one 
admitting evidence, a timely objection 
or motion to strike appears of record, 
stating the specific ground of objection, 
if the specific ground was not apparent 
from the context; or 

(2) Offer of proof In case the ruling is 
one excluding evidence, the substance 
of the evidence was made known to the 
judge by offer or was apparent from the 
context within which questions were 
asked. A substantial right of the party is 
affected unless it is more probably true 
than not true that the error did not 
materially contribute to the decision or 
order of the judge. Properly objected to 
evidence admitted in error does not 
affect a substantial right if explicitly not 
relied upon by the judge in support of 
the decision or order. 

(b) Record of offer and ruling . The 
judge may add any other or further 
statement which shows the character of 
the evidence, the form in which it was 
offered, the objection made, and the 
ruling thereon. The judge may direct the 
making of an offer in question and 
answer form. 

(c) Plain error. Nothing in this rule 
precludes taking notice of plain errors 
affecting substantial rights although they 
were not brought to the attention of the 
judge. 

§18.104 Preliminary questions. 

(a) Questions of admissibility 
generally. Preliminary questions 
concerning the qualification of a person 
to be a witness, the existence of a 
privilege, or the admissibility of 
evidence shall be determined by the 


judge, subject to the provisions of 
paragraph (b) of this section. In making 
such determination the judge is not 
bound by the rules of evidence except 
those with respect to privileges. 

(b) Relevance conditioned on fact. 
When the relevancy of evidence 
depends upon the fulfillment of a 
condition of fact, the judge shall admit it 
upon, or subject to, the introduction of 
evidence sufficient to support a finding 
of the fulfillment of the condition. 

(c) Weight and credibility. This rule 
does not limit the right of a party to 
introduce evidence relevant to weight or 
credibility. 

§ 18.105 Limited admissibility. 

When evidence which is admissible 
as to one party or for one purpose but 
not admissible as to another party or for 
another purpose is admitted, the judge, 
upon request, shall restrict the evidence 
to its proper scope. 

§ 18.106 Remainder of or related writings 
or recorded statements. 

When a writing or recorded statement 
or part thereof is introduced by a party, 
an adverse party may require the 
introduction at that time of any other 
part or any other writing or recorded 
statement which ought in fairness to be 
considered contemporaneously with it. 

Official Notice 

§ 18.201 Official notice of adjudicative 
facts. 

(a) Scope of rule. This rule governs 
only official notice of adjudicative facts. 

(b) Kinds of facts. An officially 
noticed fact must be one not subject to 
reasonable dispute in that it is either: 

(1) Generally known within the local 
area. 

(2) Capable of accurate and ready 
determination by resort to sources 
whose accuracy cannot reasonably be 
questioned, or 

(3) Derived from a not reasonably 
questioned scientific, medical or other 
technical process, technique, principle, 
or explanatory theory within the 
administrative agency’s specialized field 
of knowledge. 

(c) When discretionary. A judge may 
take official notice, whether requested 
or not. 

(d) When mandatory. A judge shall 
take official notice if requested by a 
party and supplied with the necessary 
information. 

(e) Opportunity to be heard. A party is 
entitled, upon timely request, to an 
opportunity to be heard as to the 
propriety of taking official notice and 
the tenor of the matter noticed. In the 
absence of prior notification, the request 


may be made after official notice has 
been taken. 

(f) Time of taking notice. Official 
notice may be taken at any stage of the 
proceeding. 

(g) Effect of official notice. An 
officially noticed fact is accepted as 
conclusive. 

Presumptions 

§ 18.301 Presumptions In general. 

Except as otherwise provided by Act 
of Congress, or by rules or regulations 
prescribed by the administrative agency 
pursuant to statutory authority, or 
pursuant to executive order, a 
presumption imposes on the party 
against whom it is directed the burden 
of going forward with evidence to rebut 
or meet the presumption, but does not 
shift to such party the burden of proof in 
the sense of the risk of nonpersuasion, 
which remains throughout the trial upon 
the party on whom it was originally 
cast. 

§ 18.302 Applicability of state law. 

The effect of a presumption respecting 
a fact which is an element of a claim or 
defense as to which State law supplies 
the rule of decision is determined in 
accordance with State law. 

Relevancy and its limits 

§ 18.401 Definition of “relevant evidence.” 

"Relevant evidence" means evidence 
having any tendency to make the 
existence of any fact that is of 
consequence to the determination of the 
action more probable or less probable 
than it would be without the evidence. 

§ 18.402 Relevant evidence generally 
admissible; irrelevant evidence 
inadmissible. 

All relevant evidence is admissible, 
except as otherwise provided by the 
Constitution of the United States, by Act 
of Congress, pursuant to executive 
order, by these rules, or by other rules or 
regulations prescribed by the 
administrative agency pursuant to 
statutory authority. Evidence which is 
not relevant is not admissible. 

§ 18.403 Exclusion of relevant evidence 
on grounds of confusion or waste of time. 

Although relevant, evidence may be 
excluded if its probative value is 
substantially outweighed by the danger 
of confusion of issues, or misleading the 
judge as trier of fact, or by 
considerations of undue delay, waste of 
time, or needless presentation of 
cumulative evidence. 
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§ 18.404 Character evidence not 
admissible to prove conduct; exceptions; 
other crimes. 

(a) Character evidence generally. 
Evidence of a person’s character or a 
trait of character is not admissible for 
the purpose of proving action in 
conformity therewith on a particular 
occasion, except evidence of the 
character of a witness, as provided in 
§§ 18.607,18.608, and 18.609. 

(b) Other crimes, wrongs, or acts . 
Evidence of other crimes, wrongs, or 
acts is not admissible to prove the 
character of a person in order to show 
action in conformity therewith. It may, 
however, be admissible for other 
purposes, such as proof of motive, 
opportunity, intent, preparation, plan, 
knowledge, identity, or absence of 
mistake or accident. 

§ 18.405 Methods of proving character. 

(a) Reputation of opinion. In all cases 
in which evidence of character or a trait 
of character of a person is admissible, 
proof may be made by testimony as to 
reputation or by testimony in the form of 
an opinion. On cross-examination, 
inquiry is allowable into relevant 
specific instances of conduct. 

(b) Specific instances of conduct. In 
cases in which character or a trait of 
character of a person is an essential 
element of a claim or defense, proof may 
also be made of specific instances of 
that person’s conduct. 

§ 18.406 Habit; routine practice. 

Evidence of the habit of a person or of 
the routine practice of an organization, 
whether corroborated or not and 
regardless of the presence of 
eyewitnesses, is relevant to prove that 
the conduct of the person or 
organization on a particular occasion 
was in conformity with the habit or 
routine practice. 

§ 18.407 Subsequent remedial measurers. 

When, after an event, measures are 
taken which, if taken previously, would 
have made the event less likely to occur, 
evidence of the subsequent measures is 
not admissible to prove negligence or 
culpable conduct in connection with the 
event. This rule does not require the 
exclusion of evidence of subsequent 
measures when offered for another 
purpose, such as proving ownership, 
control, or feasibility of precautionary 
measures, if controverted, or 
impeachment. 

§ 18.408 Compromise and offers to 
compromise. 

Evidence of furnishing or offering or 
promising to furnish, or of accepting or 
offering or promising to accept, a 
valuable consideration in compromising 


or attempting to compromise a claim 
which was disputed as to either validity 
or amount, is not admissible to prove 
liability for or invalidity of the claim or 
its amount. Evidence of conduct or 
statements made in compromise 
negotiations is likewise not admissible. 
This rule does not require the exclusion 
of any evidence otherwise discoverable 
merely because it is presented in the 
course of compromise negotiations. This 
rule does not require exclusion when the 
evidence is offered for another purpose, 
such as proving bias or prejudice of a 
witness, or negativing a contention of 
undue delay. 

§ 18.409 Payment of medical and similar 
expenses. 

Evidence of furnishing or offering or 
promising to pay medical, hospital, or 
similar expenses occasioned by an 
injury is not admissible to prove liability 
for the injury. 

§ 18.410 Inadmissibility of pleas, plea 
discussion, and related statements. 

Except as otherwise provided in this 
rule, evidence of the following is not 
admissible against the defendant who 
made the plea or was a participant in 
the plea discussions: 

(a) A plea of guilty which was later 
withdrawn; 

(b) A plea of nolo contendere; 

(c) Any statement made in the course 
of any proceedings under Rule 11 of the 
Federal Rules of Criminal Procedure or 
comparable state procedure regarding 
either of the foregoing pleas; or 

(d) Any statement made in the course 
of plea discussions with an attorney for 
the prosecuting authority which do not 
result in a plea of guilty or which result 
in a plea of guilty later withdrawn. 
However, such a statement is 
admissible in any proceeding wherein 
another statement made in the course of 
the same plea discussions has been 
introduced and the statement ought in 
fairness be considered 
contemporaneously with it. 

§ 18.411 Liability insurance. 

Evidence that a person was or was 
not insured against liability is not 
admissible upon the issue whether the 
person acted negligently or otherwise 
wrongfully. This rule does not require 
the exclusion of evidence of insurance 
against liability when offered for 
another purpose, such as proof of 
agency, ownership, or control, or bias or 
prejudice of a witness. 

Privileges 

§ 18.501 General rule. 

Except as otherwise required by the 


Constitution of the United States, or 
provided by Act of Congress, or by rules 
or regulations prescribed by the 
administrative agency pursuant to 
statutory authority, or pursuant to 
executive order, the privilege of a 
witness, person, government. State, or 
political subdivision thereof shall be 
governed by the principles of the 
common law as they may be interpreted 
by the courts of the United States in the 
light of reason and experience. However 
with respect to an element of a claim or 
defense as to which State law supplies 
the rule of decision, the privilege of a 
witness, person, government, State, or 
political subdivision thereof shall be 
determined in accordance with State 
law. 

Witnesses 

§ 18.601 General rule of competency. 

Every person is competent to be a 
witness except as otherwise provided in 
these rules. However with respect to an 
element of a claim or defense as to 
which State law supplies the rule of 
decision, the competency of a witness 
shall be determined in accordance with 
State law. 

§ 18.602 Lack of personal knowledge. 

A witness may not testify to a matter 
unless evidence is introduced sufficient 
to support a finding that the witness has 
personal knowledge of the matter. 
Evidence to prove personal knowledge 
may, but need not, consist of the 
witness’ own testimony. This rule is 
subject to the provisions of § 18.703, 
relating to opinion testimony by expert 
witnesses. 

§ 18.603 Oath or affirmation. 

Before testifying, every witness shall 
be required to declare that the witness 
will testify truthfully, by oath or 
affirmation administered in a form 
calculated to awaken the witness’ 
conscience and impress the witness' 
mind with the duty to do so. 

§ 18.604 Interpreters. 

An interpreter is subject to the 
provisions of these rules relating to 
qualification as an expert and the 
administration of an oath or affirmation 
to make a true translation. 

§ 18.605 Competency of judge as witness. 

The judge presiding at the hearing 
may not testify in that hearing as a 
witness. No objection need be made in 
order to preserve the point. 
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§ 18.606 [Reserved] 

§ 18.607 Who may impeach. 

The credibility of a witness may be 
attacked by any party, including the 
party calling the witness. 

§ 18.608 Evidence of character and 
conduct of witness. 

(a) Opinion and reputation evidence 
of character. The credibility of a witness 
may be attacked or supported by 
evidence in the form of opinion or 
reputation, but subject to these 
limitations: 

(1) The evidence may refer only to 
character for truthfulness or 
untruthfulness, and 

(2) Evidence of truthful character is 
admissible only after the character of 
the witness for truthfulness has been 
attacked by opinion or reputation 
evidence or otherwise. 

(b) Specific instances of conduct 
Specific instances of the conduct of a 
witness, for the purpose of attacking or 
supporting the witness’ credibility, other 
than conviction of crime as provided in 
5 18.609. may not be proved by extrinsic 
evidence. They may, however, in the 
discretion of the judge, if probative of 
truthfulness or untruthfulness, be 
inquired into on cross-examination of 
the witness, concerning the witness’ 
character for truthfulness or 
untruthfulness, or concerning the 
character for truthfulness or 
untruthfulness of another witness as to 
which character the witness being cross- 
examined has testified. 

The giving of testimony by any 
witness does not operate as a waiver of 
the witness' privilege against self- 
incrimination when examined with 
respect to matters which relate only to 
credibility. 

§ 18.609 Impeachment by evidence of 
conviction of crime. 

(a) General rule. For the purpose of 
attacking the credibility of a witness, 
evidence that the witness has been 
convicted of a crime shall be admitted if 
the crime was punishable by death or 
imprisonment in excess of one year 
under the law under which the witness 
was convicted, or involved dishonesty 
or false statement, regardless of the 
punishment. 

(b) Time limit Evidence of a 
conviction under this rule is not 
admissible if a period of more than ten 
years has elapsed since the date of the 
conviction or of the release of the 
witness from the confinement imposed 
for that conviction, whichever is the 
later date. 

(c) Effect of pardon, annulment or 
certificate of rehabilitation. Evidence of 


a conviction is not admissible under this 
rule if: 

(1) The conviction has been the 
subject of a pardon, annulment, 
certificate of rehabilitation, or other 
equivalent procedure based on a finding 
of the rehabilitation of the person 
convicted, and that person has not been 
convicted of a subsequent crime which 
was punishable by death or 
imprisonment in excess of one year, or 

(2) The conviction has been the 
subject of a pardon, annulment, or other 
equivalent procedure based on a finding 
of innocence. 

(d) Juvenile adjudications. Evidence of 
juvenile adjudications is not admissible 
under this rule. 

(e) Pendency of appeal. The pendency 
of an appeal therefrom does not render 
evidence of a conviction inadmissible. 
Evidence of the pendence of an appeal 
is admissible. 

§ 18.610 Religious beliefs or opinions. 

Evidence of the beliefs or opinions of 
a witness on matters of religion is not 
admissible for the purpose of showing 
that by reason of their nature the 
witness’ credibility is impaired or 
enhanced. 

§ 18.611 Mode and order of interrogation 
and presentation. 

(a) Control by judge. The judge shall 
exercise reasonable control over the 
mode and order of interrogating 
witnesses and presenting evidence so as 
to: 

(1) Make the interrogation and 
presentation effective for the 
ascertainment of the truth. 

(2) Avoid needless consumption of 
time, and 

(3) Protect witnesses from harassment 
or undue embarrassment. 

(b) Scope of cross-examination. 
Cross-examination should be limited to 
the subject matter of the direct 
examination and matters affecting the 
credibility of the witness. The judge 
may, in the exercise of discretion, permit 
inquiry into additional matters as if on 
direct examination. 

(c) Leading questions. Leading 
questions should not be used on the 
direct examination of a witness except 
as may be necessary to develop the 
witness' testimony. Ordinarily leading 
questions should be permitted on cross- 
examination. When a party calls a 
hostile witness, an adverse party, or a 
witness identified with an adverse 
party, interrogation may be by leading 
questions. 

§ 18.612 Writing used to refresh memory. 

If a witness uses a writing to refresh 
memory for the purpose of testifying. 


either while testifying, or before 
testifying if the judge in the judge's 
discretion determines it is necessary in 
the interest of justice, an adverse party 
is entitled to have the writing produced 
at the hearing, to inspect it, to cross- 
examine the witness thereon, and to 
introduce in evidence those portions 
which relate to the testimony of the 
witness. If it is claimed that the writing 
contains matters not related to the 
subject matter of the testimony the judge 
shall examine the writing in camera, 
excise any portion not so related, and 
order delivery of the remainder to the 
party entitled thereto. Any portion 
withheld over objections shall be 
preserved and made available in the 
event of review. If a writing is not 
produced or delivered pursuant to order 
under this rule, the judge shall make any 
order justice requires. 

§ 18.613 Prior statements of witnesses. 

(a) Examining witness concerning 
prior statement. In examining a witness 
concerning a prior statement made by 
the witness, whether written or not. the 
statement need not be shown nor its 
contents disclosed to the witness at that 
time, but on request the same shall be 
shown or disclosed to opposing counsel. 

(b) Extrinsic evidence of prior 
inconsistent statement of witness. 
Extrinsic evidence of a prior 
inconsistent statement by a witness is 
not admissible unless the witness is 
afforded an opportunity to explain or 
deny the same and the opposite party is 
afforded an opportunity to interrogate 
the witness thereon, or the interests of 
justice otherwise require. This provision 
does not apply to admissions of a party- 
opponent as defined in § 18.801 (d)(2). * 

§ 18.614 Calling and interrogation of 
witnesses by judge. 

(a) Colling by the judge. The judge 
may, on the judge’s own motion or at the 
suggestion of a party, call witnesses, 
and all parties are entitled to cross- 
examine witnesses thus called. 

(b) Interrogation by the judge. The 
judge may interrogate witnesses, 
whether called by the judge or by a 
party. 

(c) Objections. Objections to the 
calling of witnesses by the judge or to 
interrogation by the judge must be 
timely. 

§ 18.615 Exclusion of witnesses. 

At the request of a party the judge 
shall order witnesses excluded 90 that 
they cannot hear the testimony of other 
witnesses, and the judge may make the 
order of the judge’s own motion. This 
rule does not authorize exclusion of a 
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party who is a natural person, or an 
officer or employee of a party which is 
not a natural person designated as its 
representative by its attorney, or a 
person whose presence is shown by a 
party to be essential to the presentation 
of the party’s cause. 

Opinions and Expert Testimony 

§ 13.701 Opinion testimony by lay 
witnesses. 

If the witness is not testifying as an 
expert, the witness’ testimony in the 
form of opinions or inferences is limited 
to those opinions or inferences which 
are rationally based on the perception of 
the witness and helpful to a clear 
understanding of the witness* testimony 
or the determination of a fact in issue. 

§ 18.702 Testimony by experts. 

If scientific, technical, or other 
specialized .knowledge will assist the 
judge as trier of fact to understand the 
evidence or to determine a fact in issue, 
a witness qualified as an expert by 
knowledge, skill, experience, training, or 
education, may testify thereto in the 
form of an opinion or otherwise. 

§ 18.703 Bases of opinion testimony by 
exports. 

The facts or data in the particular 
case upon which an expert bases an 
opinion or inference may be those 
perceived by or made known to the 
expert at or before the hearing. If of a 
type reasonably relied upon by experts 
in the particular field in forming 
opinions or inferences upon the subject, 
the facts or data need not be admissible 
in evidence. 

§ 18.704 Opinion on ultimate Issue. 

Testimony in the form of an opinion or 
inference otherwise admissible is not 
objectionable because it embraces an 
ultimate issue to be decided by the judge 

as trier of fact. 

$ 18.705 Disclosure of facts or data 
underlying expert opinion. 

The expert may testify in terms of 
opinion or inference and give reasons 
therefor without prior disclosure of the 
underlying facts or data, unless the 
judge requires otherwise. The expert 
may in any event be required to disclose 
the underlying facts or data on cross- 
examination. 

5 18.706 Judge appointed experts. 

(a) Appointment. The judge may on 
the judge’s own motion or on the motion 
of any party enter an order to show 
cause why expert witnesses should not 
be appointed, and may request the 
parties to submit nominations. The judge 
may appoint any expert witnesses 
agreed upon by the parties, and may 


appoint expert witnesses of the judge’s 
own selection. An expert witness shall 
not be appointed by the judge unless the 
witness consents to act. A witness so 
appointed shall be informed of the 
witness’ duties by the judge in writing, a 
copy of which shall be filed with the 
clerk, or at a conference in which the 
parties shall have an opportunity to 
participate. A witness so appointed 
shall advise the parties of the witness' 
findings, if any; the witness' deposition 
may be taken by any party; and the 
witness may be called to testify by the 
judge or any party. The witness shall be 
subject to cross-examination by each 
party, including a party calling the 
witness. 

(b) Compensation. Expert witnesses 
so appointed are entitled to reasonable 
compensation in whatever sum the 
judge may allow. The compensation 
thus fixed is payable from funds which 
may be provided by law in hearings 
involving just compensation under the 
fifth amendment. In other hearings the 
compensation shall be paid by the 
parties in such proportion and at such 
time as the judge directs, and thereafter 
charged in like manner as other costs. 

(c) Parties* experts of own selection. 
Nothing in this rule limits the parties in 
calling expert witnesses of their own 
selection. 

Hearsay 

§ 18.801 Definitions. 

(a) Statement. A “statement” is (1) an 
oral or written assertion, or (2) 
nonverbal conduct of a person, if it is 
intended by the person as an assertion. 

(b) Declarant A “declarant’’ is a 
person who makes a statement. 

(c) Hearsay. “Hearsay” is a 
statement, other than one made by the 
declarant while testifying at the hearing, 
offered in evidence to prove the truth of 
the matter asserted. 

(d) Statements which are not hearsay. 
A statement is not hearsay if: 

(1) Prior statement by witness. The 
declarant testifies at the hearing and is 
subject to cross-examination concerning 
the statement, and the statement is— 

(1) Inconsistent with the declarant’s 
testimony, or 

(ii) Consistent wth the declarant’s 
testimony and is offered to rebut an 
express or implied charge against the 
declarant of recent fabrication or 
improper influence or motive, or 

(iii) One of identification of a person 
made after perceiving the person; or 

(2) Admission by party-opponent The 
statement is offered against a party and 
is— 


(i) The party’s own statement in either 
an individual or a representative 
capacity, or 

(ii) A statement of which the party has 
manifested an adoption or belief in its 
truth, or 

(iii) A statement by a person 
authorized by the party to make a 
statement concerning the subject or 

(iv) A statement by the party’s agent 
or servant concerning a matter within 
the scope of the agency or employment 
made during the existence of the 
relationship, or 

(v) A statement by a co-conspirator of 
a party during the course and in 
furtherance of the conspiracy. 

§ 18.802 Hearsay rule. 

Hearsay is not admissible except as 
provided by these rules, or by rules or 
regulations of the administrative agency 
prescribed pursuant to statutory 
authority, or pursuant to executive 
order, or by Act of Congress. 

§ 18.803 Hearsay exceptions; availability 
of declarant immaterial. 

(a) The following are not excluded by 
the hearsay rule, even though the 
declarant is available as a witness: 

(1) Present sense impression. A 
statement describing or explaining an 
event or condition made while the 
declarant was perceiving the event or 
condition, or immediately thereafter. 

(2) Excited utterance. A statement 
relating to a startling event or condition 
made while the declarant was under the 
stress of excitement caused by the event 
or condition. 

(3) Then existing mental, emotional, 
or physical condition. A statement of 
the declarant's then existing state of 
mind, emotion, sensation, or physical 
condition (such as intent, plan, motive, 
design, mental feeling, pain, and bodily 
health), but not including a statement of 
memory or belief to prove the fact 
remembered or believed unless it Telates 
to the execution, revocation, 
identification, or terms of declarant's 
will. 

(4) Statements for purposes of medical 
diagnosis or treatment Statements 
made for purposes of medical diagnosis 
or treatment and describing medical 
history, or past or present symptoms, 
pain, or sensations or the inception or 
general character of the cause or 
external source thereof insofar as 
reasonably pertinent to diagnosis or 
treatment. 

(5) Recorded recollection. A 
memorandum or record concerning a 
matter about which a witness once had 
knowledge but now has insufficient 
recollection to enable the witness to 
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testify fully and accurately, shown to 
have been made or adopted by the 
witness when the matter wa9 fresh in 
the witness’ memory and to reflect that 
knowledge correctly. 

(6) Records of regularly conducted 
activity. A memorandum, report, record, 
or data compilation, in any form, of acts, 
events, conditions, opinions, or 
diagnoses, made at or near the time by, 
or from information transmitted by. a 
person with knowledge, if kept in the 
course of a regularly conducted business 
activity, and if it was the regular 
practice of that business activity to 
make the memorandum, report, record, 
or data compilation, all as shown by the 
testimony of the custodian or other 
qualified witness, unless the source of 
information or the method or 
circumstances of preparation indicate 
lack of trustworthiness. The term 
"business” as used in this paragraph 
includes business, institution, 
association, profession, occupation, and 
calling of every kind, whether or not 
conducted for profit. 

(7) Absence of entry in records kept in 
accordance with the provisions of 
paragraph (6). Evidence that a matter is 
not included in the memoranda reports, 
records, or data compilations, in any 
form, kept in accordance with the 
provisions of paragraph (6), to prove the 
nonoccurrence or nonexistence of the 
matter, if the matter was of a kind of 
which a memorandum, report, record, or 
data compilation was regularly made 
and preserved, unless the sources of 
information or other circumstances 
indicate lack of trustworthiness. 

(8) Public records and reports. 

Records, reports, statements, or data 
compilations, in any form, of public 
offices or agencies, setting forth— 

(i) The activities of the office or 
agency, or 

(ii) Matters observed pursuant to duty 
imposed by law as to which matters 
there was a duty to report, or 

(iii) Factual findings resulting from an 
investigation made pursuant to authority 
granted by law, unless the sources of 
information or other circumstances 
indicate lack of trustworthiness. 

(9) Records of vital statistics. Records 
or data compilations, in any form, of 
births, fetal deaths, deaths, or marriages, 
if the report thereof was made to a 
public office pursuant to requirements of 
law. 

(10) Absence of public record or entry. 
To prove the absence of a record, report, 
statement, or data compilation, in any 
form, or the nonoccurrence or 
nonexistence of a matter of which a 
record, report, statement, or data 
compilation, in any form, was regularly 
made and preserved by a public office 


or agency, evidence in the form of a 
certification in accordance with § 18.902, 
or testimony, that diligent search failed 
to disclose the record, report, statement, 
or date compilation, or entry. 

(11) Records of religious 
organizations. Statements of births, 
marriages, divorces, deaths, legitimacy, 
ancestry, relationship by blood or 
marriage, or other similar facts of 
personal or family history, contained in 
a regularly kept record of a religious 
organization. 

(12) Marriage , baptismal, and similar 
certificates. Statements of fact 
contained in a certificate that the maker 
performed a marriage or other ceremony 
or administered a sacrament, made by a 
clergyman, public official, or other 
person authorized by the rules or 
practices of a religious organization or 
by law to perform the act certified, and 
purporting to have been issued at the 
time of the act or within a reasonable 
time thereafter. 

(13) Family records. Statements of 
fact concerning personal or family 
history contained in family Bibles, 
genealogies, charts, engravings on rings, 
inscriptions on family portraits, 
engravings on urns, crypts, or 
tombstones, or the like. 

(14) Records of documents affecting 
an interest in property. The record of a 
document purporting to establish or 
affect an interest in property, as proof of 
the content of the original recorded 
document and its execution and delivery 
by each person by whom it purports to 
have been executed, if the record is a 
record of a public office and an 
applicable statute authorizes the 
recording of documents of that kind in 
that office. 

(15) Statements in documents 
affecting an interest in property. A 
statement contained in a document 
purporting to establish or affect an 
interest in property if the matter stated 
was relevant to the purpose of the 
document, unless dealings with the 
property since the document was made 
have been inconsistent with the truth of 
the statement or the purport of the 
document. 

(16) Statements in ancient documents. 
Statements in a document in existence 
twenty years or more the authenticity of 
which is established. 

(17) Market reports, commercial 
publications. Market quotations, 
tabulations, lists, directories, or other 
published compilations, generally used 
and relied upon by the public or by 
persons in particular occupations. 

(18) Learned treatises. To the extent 
called to the attention of an expert 
witness upon cross-examination or 
relied upon by the expert witness in 


direct examination, statements 
contained in published treatises, 
periodicals, or pamphlets on a subject of 
history, medicine, or other science or 
art, established as a reliable authority 
by the testimony or admission of the 
witness or by other expert testimony or 
by official notice. 

(19) Reputation concerning personal 
or family history. Reputation among 
members of a person’s family by blood, 
adoption, or marriage, or among a 
person’s associates, or in the 
community, concerning a person’s birth, 
adoption, marriage, divorce, death, 
legitimacy, relationship by blood, 
adoption, or marriage, ancestry, or other 
similar fact of personal or family 
history. 

(20) Reputation concerning 
boundaries or general history. 

Reputation in a community, arising 
before the controversy, as to boundaries 
of or customs affecting lands in the 
community, and reputation as to events 
of general history important to the 
community or State or nation in which 
located. 

(21) Reputation as to character. 
Reputation of a person’s character 
among associates or in the community. 

(22) Judgment of previous conviction. 
Evidence of a final judgment, entered 
after a trial or upon a plea of guilty (but 
not upon a plea of nolo contendere), 
adjudging a person guilty of a crime 
punishable by death or imprisonment in 
excess of one year, to prove any fact 
essential to sustain the judgment. The 
pendency of an appeal may be shown 
but does not affect admissibility. 

(23) Judgment as to personal, family, 
or general history, or boundaries. 
Judgments as proof of matters of 
personal, family or general history, or 
boundaries, essential to the judgment, if 
the same would be provable by 
evidence of reputation. 

(24) Other exceptions. A statement 
not specifically covered by any of the 
foregoing exceptions but having 
equivalent circumstantial guarantees of 
trustworthiness to the aforementioned 
hearsay exceptions, if the judge 
determines that (i) the statement is 
offered as evidence of a material fact; 

(ii) the statement is more probative on 
the point for which it is offered than any 
other evidence which the proponent can 
procure through reasonable efforts; and 

(iii) the general purposes of these rules 
and the interests of justice will best be 
served by admission of the statement 
into evidence. However, a statement 
may not be admitted under this 
exception unless the proponent of it 
makes known to the adverse party 
sufficiently in advance of the hearing to 
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provide the adverse party with a fair 
opportunity to prepare to meet it, the 
proponent’s intention to offer the 
statement and the particulars of it, 
including the name and address of the 
declarant. 

(25) Self-authentication. The self¬ 
authentication of documents and other 
items as provided in § 18.902. 

(26) Bills, estimates and reports. In 
actions involving injury, illness, disease, 
death, disability, or physical or mental 
impairment, or damage to property, the 
following bills, estimates, and reports as 
relevant to prove the value and 
reasonableness of the charges for 
services, labor and materials stated 
therein and, where applicable, the 
necessity for furnishing the same, unless 
the sources of information or other 
circumstances indicate lack of 
trustworthiness, provided that a copy of 
said bill, estimate, or report has been 
served upon the adverse party 
sufficiently in advance of the hearing to 
provide the adverse party with a fair 
opportunity to prepare to object or meet 
it: 

(i) Hospital bills on the official 
letterhead or billhead of the hospital, 
when dated and itemized. 

(ii) Bills of doctors and dentists, when 
dated and containing a statement 
showing the date of each visit and the 
charge therefor. 

(iii) Bills of registered nurses, licensed 
practical nurses and physical therapists, 
or other licensed health care providers 
when dated and containing an itemized 
statement of the days and hours of 
service and charges therefor. 

(iv) Bills for medicine, eyeglasses, 
prosthetic device, medical belts or 
similar items, when dated and itemized. 

(v) Property repair bills or estimates, 
when dated and itemized, setting forth 
the charges for labor and material. In 
the case of an estimate, the party 
intending to offer the estimate shall 
forward with his notice to the adverse 
party, together with a copy of the 
estimate, a statement indicating whether 
or not the property was repaired, and, if 
so, whether the estimated repairs were 
made in full or in part and by whom, the 
cost thereof, together with a copy of the 
bill therefore. 

(vi) Reports of past earnings, or of the 
rate of earnings and time lost from work 
or lost compensation, prepared by an 
employer on official letterhead, when 
dated and itemized. The adverse party 
may not dispute the authenticity, the 
value or reasonableness of such charges, 
the necessity therefore or the accuracy 
of the report, unless the adverse party 
files and serves written objection 
thereto sufficiently in advance of the 
hearing stating the objections, and the 
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grounds thereof, that the adverse party 
will make if the bill, estimate, or reports 
is offered at the time of the hearing. An 
adverse party may call the author of the 
bill, estimate, or report as a witness and 
examine the witness as if under cross- 
examination. 

(27) Medical reports. In actions 
involving injury, illness, disease, death, 
disability, or physical or mental 
impairment, doctor, hospital, laboratory 
and other medical reports, made for 
purposes of medical treatment, unless 
the sources of information or other 
circumstances indicate lack of 
trustworthiness, provided that a copy of 
the report has been filed and served 
upon the adverse party sufficiently in 
advance of the hearing to provide the 
adverse party with a fair opportunity to 
prepare to object or meet it. The adverse 
party may not object to the admissibility 
of the report unless the adverse party 
files and serves written objection 
thereto sufficiently in advance of the 
hearing stating the objections, and the 
grounds therefor, that the adverse party 
will make if the report is offered at the 
time of the hearing. An adverse party 
may call the author of the medical report 
as a witness and examine the witness as 
if under cross-examination. 

(28) Written reports of expert 
witnesses. Written reports of an expert 
witness prepared with a view toward 
litigation, including but not limited to a 
diagnostic report of a physician, 
including inferences and opinions, when 
on official letterhead, when dated, when 
including a statement of the expert’s 
qualifications, when including a 
summary of experience as an expert 
witness in litigation, when including the 
basic facts, data, and opinions forming 
the basis of the inferences or opinions, 
and when including the reasons for or 
explanation of the inferences and 
opinions, so far as admissible under 
rules of evidence applied as though the 
witness was then present and testifying, 
unless the sources of information or the 
method or circumstances of preparation 
indicate lack of trustworthiness, 
provided that a copy of the report has 
been filed and served upon the adverse 
party sufficiently in advance of the 
hearing to provide the adverse party 
with a fair opportunity to prepare to 
object or meet it. The adverse party may 
not object to the admissibility of the 
report unless the adverse party files and 
serves written objection thereto 
sufficiently in advance of the hearing 
stating the objections, and the grounds 
therefor, that the adverse party will 
make if the report is offered at the time 
of the hearing. An adverse party may 
call the expert as a witness and examine 
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the witness as if under cross- 
examination. 

(29) Written statements of lay 
witnesses. Written statements of a lay 
witness made under oath or affirmation 
and subject to the penalty of perjury, so 
far as admissible under the rules of 
evidence applied as though the witness 
was then present and testifying, unless 
the sources of information or the method 
or circumstances of preparation indicate 
lack of trustworthiness provided that (i) 
a copy of the written statement has been 
filed and served upon the adverse party 
sufficiently in advance of the hearing to 
provide the adverse party with a fair 
opportunity to prepare to object or meet 
it, and (ii) if the declarant is reasonably 
available as a witness, as determined by 
the judge, no adverse party has 
sufficiently in advance of the hearing 
filed and served upon the noticing party 
a written demand that the declarant be 
produced in person to testify at the 
hearing. An adverse party may call the 
declarant as a witness and examine the 
witness as if under cross-examination. 

(30) Deposition testimony. Testimony 
given as a witness in a deposition taken 
in compliance with law in the course of 
the same proceeding, so far as 
admissible under the rules of evidence 
applied as though the witness was then 
present and testifying, if the party 
against whom the testimony is now 
offered had an opportunity and similar 
motive to develop the testimony by 
direct, cross, or redirect examination, 
provided that a notice of intention to 
offer the deposition in evidence, 
together with a copy thereof if not 
otherwise previously provided, has been 
served upon the adverse party 
sufficiently in advance of the hearing to 
provide the adverse party with a fair 
opportunity to prepare to object or meet 
it. An adverse party may call the 
deponent as a witness and examine the 
witness as if under cross-examination. 

(b) Reserved. 

§ 18.804 Hearsay exceptions; declarant 
unavailable. 

(a) Definition of unavailability. 
“Unavailability as a witness’’ includes 
situations in which the declarant: 

(1) Is exempted by ruling of the judge 
on the ground of privilege from testifying 
concerning the subject matter of the 
declarant’s statement; or 

(2) Persists in refusing to testify 
concerning the subject matter of the 
declarant’s statement despite an order 
of the judge to do so; or 

(3) Testifies to a lack of memory of the 
subject matter of the declarant’s 
statement; or 












13226 


Federal Register / Vol. 55. No. 68 / Monday. April 9. 1990 / Rules and Regulations 


(4) Is unable to be present or to testify 
at the hearing because of death or then 
existing physical or mental illness or 
infirmity; or 

(5) Is absent from the hearing and the 
proponent of a statement has been 
unable to procure the declarant’s 
attendance (or in the case of a hearsay 
exception under paragraph (b) (2), (3), or 
(4) of this section, the declarant’s 
attendance or testimony) by process or 
other reasonable means. 

A declarant is not unavailable as a 
witness if exemption, refusal, claim of 
lack of memory, inability, or absence is 
due to the procurement or wrongdoing of 
the proponent of a statement for the 
purpose of preventing the witness from 
attending or testifying. 

(b) Hearsay exceptions. The following 
are not excluded by the hearsay rule if 
the declarant is unavailable as a 
witness: 

(1) Former testimony. Testimony 
given as a witness at another hearing of 
the same or a different proceeding, or in 
a deposition taken in compliance with 
law in the course of the same or another 
proceeding, if the party against whom 
the testimony is now offered, or a 
predecessor in interest, had an 
opportunity and similar motive to 
develop the testimony by direct, cross, 
or redirect examination. 

(2) Statement under belief of 
impending death. A statement made by 
a declarant while believing that the 
declarant’s death was imminent, 
concerning the cause or circumstances 
of what the declarant believed to be 
impending death. 

(3) Statement against interest. A 
statement which was at the time of its 
making so far contrary to the declarant’s 
pecuniary or proprietary interest, or so 
far tended to subject the declarant to 
civil or criminal liability, or to render 
invalid a claim by the declarant against 
another, that a reasonable person in the 
declarant's position would not have 
made the statement unless believing it 
to be true. 

(4) Statement of personal or family 
history, (i) A statement concerning the 
declarant’s own birth, adoption, 
marriage, divorce, legitimacy, 
relationship by blood, adoption, or 
marriage, ancestry, or other similar fact 
of personal or family history, even 
though declarant had no means of 
acquiring personal knowledge of the 
matter stated; or 

(ii) A statement concerning the 
foregoing matters, and death also, of 
another person, if the declarant was 
related to the other by blood, adoption, 
or marriage or wa9 so intimately 
associated with the other’s family as to 


be likely to have accurate information 
concerning the matter declared. 

(5) Other exceptions. A statement not 
specifically covered by any of the 
foregoing exceptions but having 
equivalent circumstantial guarantees of 
trustworthiness to the aforementioned 
hearsay exceptions, if the* judge 
determines that— 

(i) The statement is offered as 
evidence of a material fact; 

(ii) The statement is more probative 
on the point for which it is offered than 
any other evidence which the proponent 
can procure through reasonable efforts; 
and 

(iii) The general purposes of these 
rules and the interests of justice will 
best be served by admission of the 
statement into evidence. However, a 
statement may not be admitted under 
this exception unless the proponent of it 
makes known to the adverse party 
sufficiently in advance of the hearing to 
provide the adverse party with a fair 
opportunity to prepare to meet it, the 
proponent’s intention to offer the 
statement and the particulars of it, 
including the name and address of the 
declarant. 

§ 18.805 Hearsay within hearsay. 

Hearsay included within hearsay is 
not excluded under the hearsay rule if 
each part of the combined statements 
conforms with an exception to the 
hearsay rule provided in these rules. 

§ 18.806 Attacking and supporting 
credibility of declarant. 

When a hearsay statement, or a 
statement defined in § 18.801(d)(2), (iii), 

(iv), or (v). has been admitted in 
evidence, the credibility of the declarant 
may be attacked, and if attacked may be 
supported, by any evidence which 
would be admissible for those purposes 
if declarant had testified as a witness. 
Evidence of a statement or conduct by 
the declarant at any time, inconsistent 
with the declarant’s hearsay statement, 
is not subject to any requirement that 
the declarant may have been afforded 
an opportunity to deny or explain. If the 
party against whom a hearsay statement 
has been admitted calls the declarant as 
a witness, the party is entitled to 
examine the declarant on the statement 
as if under cross-examination. 

Authentication and Identification 

§ 18.901 Requirement of authentication or 
identification. 

(a) General provision. The 
requirement of authentication or 
identification as a condition precedent 
to admissibility is satisfied by evidence 
sufficient to support a finding that the 


matter in question is what its proponent 
claims. 

(b) Illustrations. By way of illustration 
only, and not by way of limitation, the 
following are examples of 
authentication or identification 
conforming with the requirements of this 
rule: 

(1) Testimony of witness with 
knowledge. Testimony that a matter is 
what it is claimed to be. 

(2) Nonexpert opinion on handwriting . 
Nonexpert opinion as to the genuineness 
of handwriting, based upon familiarity 
not acquired for purposes of litigation. 

(3) Comparison by judge or expert 
witness. Comparison by the judge as 
trier of fact or by expert witnesses with 
specimens which have been 
authenticated. 

(4) Distinctive characteristics and the 
like. Appearance, contents, substance, 
internal patterns, or other distinctive 
characteristics, taken in conjunction 
with circumstances. 

(5) Voice identification. Identification 
of a voice, whether heard firsthand or 
through mechanical or electronic 
transmission or recording, by opinion 
based upon hearing the voice at any 
time under circumstances connecting it 
with the alleged speaker. 

(6) Telephone conversations. 
Telephone conversations, by evidence 
that a call was made to the number 
assigned at the time by the telephone 
company to a particular person or 
business, if— 

(i) In the case of a person, 
circumstances, including self- 
identification. show the person 
answering to be the one called, or 

(ii) In the case of a business, the call 
was made to a place of business and the 
conversation related to business 
reasonably transacted over the. 
telephone. 

(7) Public records or reports. Evidence 
that a writing authorized by law to be 
recorded or filed and in fact recorded or 
filed in a public office, or a purported 
public record, report, statement, or data 
compilation, in any form, is from the 
public office where items of this nature 
are kept. 

(8) Ancient documents or data 
compilation. Evidence that a document 
or data compilation, in any form. 

(i) Is in such condition as to create no 
suspicion concerning its authenticity, 

(ii) Was in a place where it, if 
authentic, would likely be. and 

(iii) Has been in existence 20 years or 
more at the time it is offered. 

(9) Process or system. Evidence 
describing a process or system used to 
produce a result and showing that the 
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process or system produces an accurate 
result. 

(10) Methods provided by statute or 
rule. Any method of authentication or 
identification provided by Act of 
Congress, or by rule or regulation 
prescribed by the administrative agency 
pursuant to statutory authority, or 
pursuant to executive order. 

§ 18.902 Self-authentication. 

(a) Extrinsic evidence of authenticity 
as a condition precedent to admissibility 
is not required with respect to the 
following: 

(1) Domestic public documents under 
seal. A document bearing a seal 
purporting to be that of the United 
States, or of any State, district, 
Commonwealth, territory, or insular 
possession thereof, or the Panama Canal 
Zone, or the Trust Territory of the 
Pacific Islands, or of a political 
subdivision, department, officer, or 
agency thereof, and a signature 
purporting to be an attestation or 
execution. 

(2) Domestic public documents not 
under seal. A document purporting to 
bear the signature in the official 
capacity of an officer or employee of 
any entity included in paragraph (a)(1) 
of this section, having no seal, if a public 
officer having a seal and having official 
duties in the district or political 
subdivision of the officer or employee 
certifies under seal that the signer has 
the official capacity and that the 
signature is genuine. 

(3) Foreign public documents. A 
document purporting to be executed or 
attested in an official capacity by a 
person authorized by the laws of a 
foreign country to make the execution or 
attestation, and accompanied by a final 
certification as to the genuineness of the 
signature and official position— 

(i) Of the executing or attesting 
person, or 

(ii) Of any foreign official whose 
certificate of genuineness of signature 
and official position relates to the 
execution or attestation or is in a chain 
of certificates of genuineness of 
signature and official position relating to 
the execution or attestation. A final 
certification may be made by a 
secretary of embassy or legation, consul, 
vice consul, or consular agent of the 
United States, or a diplomatic or 
consular official of the foreign country 
assigned or accredited to the United 
States. If reasonable opportunity has 
been given to all parties to investigate 
the authenticity and accuracy of official 
documents, the judge may. for good 
cause shown, order that they be treated 
as presumptively authentic without final 
certification or permit them to be 


evidenced by an attested summary with 
or without final certification. 

(4) Certified copies of public records. 
A copy of an official record or report or 
entry therein, or of a document 
authorized by law to be recorded or 
filed and actually recorded or filed in a 
public office, including data 
compilations in any form, certified as 
correct by the custodian or other person 
authorized to make the certification, by 
certificate complying with paragraph (a) 
(1), (2), or (3) of this section, with any 
Act of Congress, or with any rule or 
regulation prescribed by the 
administrative agency pursuant to 
statutory authority, or pursuant to 
executive order. 

(5) Official publications. Books, 
pamphlets, or other publications 
purporting to be issued by public 
authority. 

(6) Newspapers and periodicals. 
Printed materials purporting to be 
newspapers or periodicals. 

(7) Trade inscriptions and the like. 
Inscriptions, signs, tags, or labels 
purporting to have been affixed in the 
course of business and indicating 
ownership, control, or origin. 

(3) Acknowledged documents. 
Documents accompanied by a certificate 
of acknowledgment executed in the 
manner provided by law by a notary 
public or other officer authorized by law 
to take acknowledgments. 

(9) Commercial paper and related 
documents. Commercial paper, 
signatures thereon, and documents 
relating thereto to the extent provided 
by general commercial law. 

(10) Presumptions under Acts of 
Congress or administrative agency rules 
or regulations. Any signature, document, 
or other matter declared by Act of 
Congress or by rule or regulation 
prescribed by the administrative agency 
pursuant to statutory authority or 
pursuant to executive order to be 
presumptively or prima facie genuine or 
authentic. 

(11) Certified records of regularly 
conducted activity. The original or a 
duplicate of a record of regularly 
conducted activity, within the scope of 
§ 18.803(6), which the custodian thereof 
or another qualified individual certifies 

(i) Was made, at or near the time of 
the occurrence of the matters set forth, 
by. or from information transmitted by, 
a person with knowledge of those 
matters, 

(ii) Is kept in the course of the 
regularly conducted activity, and 

(iii) Was made by the regularly 
conducted activity as a regular practice, 
unless the sources of information or the 
method or circumstances of preparation 
indicate lack of trustworthiness. A 


record so certified is not self¬ 
authenticating under this paragraph 
unless the proponent makes an intention 
to offer it known to the adverse party 
and makes it available for inspection 
sufficiently in advance of its offer in 
evidence to provide the adverse party 
with a fair opportunity to object or meet 
it. As used in this subsection, “certifies” 
means, with respect to a domestic 
record, a written declaration under oath 
subject to the penalty of perjury and, 
with respect to a foreign record, a 
written declaration signed in a foreign 
country which, if falsely made, would 
subject the maker to criminal penalty 
under the laws of that country. 

(12) Bills, estimates, and reports. In 
actions involving injury, illness, disease, 
death, disability, or physical or mental 
impairment, or damage to property, the 
following bills, estimates, and reports 
provided that a copy of said bill, 
estimate, or report has been served upon 
the adverse party sufficiently in 
advance of the hearing to provide the 
adverse party with a fair opportunity to 
prepare to object or meet it: 

(i) Hospital bills on the official 
letterhead or billhead of the hospital, 
when dated and itemized. 

(ii) Bills of doctors and dentists, when 
dated and containing a statement 
showing the date of each visit and the 
charge therefor. 

(iii) Bills of registered nurses, licensed 
practical nurses and physical therapists 
or other licensed health care providers, 
when dated and containing an itemized 
statement of the days and hours of 
service and the charges therefor. 

(iv) Bills for medicine, eyeglasses, 
prosthetic devices, medical belts or 
similar items, when dated and itemized. 

(v) Property repair bills or estimates, 
when dated and itemized, setting forth 
the charges for labor and material. In 
the case of an estimate, the party 
intending to offer the estimate shall 
forward with his notice to the adverse 
party, together with a copy of the 
estimate, a statement indicating whether 
or not the property was repaired, and, if 
so, whether the estimated repairs were 
made in full or in part and by whom, the 
cost thereof, together with a copy of the 
bill therefor. 

(vi) Reports of past earnings, or of the 
rate of earnings and time lost from woik 
or lost compensation, prepared by an 
employer on official letterhead, when 
dated and itemized. The adverse party 
may not dispute the authenticity, 
therefor, unless the adverse party files 
and serves written objection thereto 
sufficiently in advance of the hearing 
stating the objections, and the grounds 
therefor, the adverse party will make if 
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the bill, estimate, or report is offered at 
the time of the hearing. An adverse 
party may call the authors of the bill, 
estimate, or report as a witness and 
examine the witness as if under cross- 
examination. 

(13) Medical reports, in actions 
involving injury, illness, disease, death, 
disability or physical or mental 
impairment, doctor, hospital, laboratory 
and other medical reports made for 
purposes of medical treatment, provided 
that a copy of the report has been bled 
and served upon the adverse party 
sufficiently in advance of the hearing to 
provide the adverse party with a fair 
opportunity to prepare to object or meet 
it. The adverse party may not object to 
the authenticity of the report unless the 
adverse party files and serves written 
objection thereto sufficiently in advance 
of the hearing stating the objections, and 
the grounds therefor, that the adverse 
party will make if the report is offered at 
the time of the hearing. An adverse 
party may call the author of the medical 
report as a witness and examine the 
witness as if under cross-examination. 

(14) Written reports of expert 
witnesses. Written reports of an expert 
witness prepared with a view toward 
litigation including but not limited to a 
diagnostic report of a physician, 
including inferences and opinions, when 
on official letterhead, when dated, when 
including a statement of the experts 
qualifications, when including a 
summary of experience as an expert 
witness in litigation, when including the 
basic facts, data, and opinions forming 
the basis of the inferences or opinions, 
and when including the reasons for or 
explanation of the inferences or 
opinions, so far as admissible under the 
rules of evidence applied as though the 
witness was then present and testifying, 
provided that a copy of the report has 
been filed and served upon the adverse 
party sufficiently in advance of the 
hearing to provide the adverse party 
with a fair opportunity to prepare to 
object or meet it. The adverse party may 
not object to the authenticity of the 
report unless the adverse party files and 
serves written objection thereto 
sufficiently in advance of the hearing 
stating the objections, and the grounds 
therefor, that the adverse party will 
make if the report is offered at the time 
of the hearing. An adverse party may 
call the expert as a witness and examine 
the witness as if under cross- 
examination. 

(15) Written statements of lay 
witnesses. Written statements of a lay 
witness made under oath or affirmation 
and subject to the penalty of perjury, so 
far as admissible under the rules of 


evidence applied as though the witness 
was then present and testifying, 
provided that: 

(i) A copy of the written statement has 
been filed and served upon the adverse 
party sufficiently in advance of the 
hearing to provide the adverse party 
with a fair opportunity to prepare to 
object or meet it and 

(n) If the declarant is reasonably 
available as a witness, as determined by 
the judge, no adverse party has 
sufficiently in advance of the hearing 
filed and served upon the noticing party 
a written demand that the declarant be 
produced in person to testify at the 
hearing. An adverse party may call the 
declarant as a witness and examine the 
witness as if under cross-examination. 

(16) Deposition testimony. Testimony 
given as a witness in a deposition taken 
in compliance with law in the course of 
the same proceeding, so far as 
admissible under the rules of evidence 
applied as though the witness was then 
present and testifying, if the party 
against whom the testimony is now 
offered had an opportunity and similar 
motive to develop the testimony by 
direct, cross, or redirect examination, 
provided that a notice of intention to 
offer the deposition in evidence, 
together with a copy thereof if not 
otherwise previously provided, has been 
served upon the adverse party 
sufficiently in advance of the hearing to 
provide the adverse party with a fair 
opportunity to prepare to object or meet 
it. An adverse party may call the 
deponent as a witness and examine the 
witness as if under cross-examination. 

(b) (Reserve*/) 

§ 18.903 Subscribing witness’ testimony 
unnecessary. 

The testimony of a subscribing 
witness is not necessary to authenticate 
a writing unless required by the laws of 
the jurisdiction whose laws govern the 
validity of the writing. 

Contents of Writings. Recordings, and 
Photographs 

§ 18.1001 Definitions. 

(a) For purposes of this article the 
following definitions are applicable: 

( 1 ) Writings and recordings. 
“Writings** and “recordings** consist of 
letters, words, or numbers, or their 
equivalent, set down by handwriting, 
typewriting, printing, photostating, 
photographing, magnetic impulse, 
mechanical or electronic recording, or 
other form of data compilation. 

(2) Photographs. “Photographs” 
include still photographs. X-ray films, 
video tapes, and motion pictures. 


(3) Original. An “original” of a writing 
or recording is the writing or recording 
itself or any counterpart intended to 
have the same effect by a person 
executing or issuing it. An “original” of 
a photograph includes the negative or. 
other than with respect of X-ray films, 
any print therefrom. If data are stored in 
a computer or similar device, any 
printout or other output readable by 
sight, shown to reflect the data 
accurately, is an “original**. 

(4) Duplicate. A “duplicate” is a 
counterpart produced by the same 
impression as the original, or from the 
same matrix, or by means of 
photography, including enlargements 
and miniatures, or by mechanical or 
electronic rerecording, or by chemical 
reproduction, or by other equivalent 
techniques which accurately reproduces 
the original. 

(b) [Reserved] 

§ 18.1002 Requirement of original. 

To prove the content of a writing, 
recording, or photograph, the original 
writing, recording, or photograph is 
required, except as otherwise provided 
in these rules, or by rule or regulation 
prescribed by the administrative agency 
pursuant to statutory authority, or 
pursuant to executive order, or by Act of 
Congress. 

§ 18.1003 Admissibility of duplicates. 

A duplicate is admissible to the same 
extent as an original unless a genuine 
question i9 raised as to the authenticity 
of the original, or in the circumstances it 
would be unfair to admit the duplicate 
in lieu of the original. 

§ 18.1004 Admissibility of other evidence 
of contents. 

(a) The original is not required, and 
other evidence of the contents of a 
writing, recording, or photograph is 
admissible if: 

(1) Originals lost or destroyed. All 
originals are lost or have been 
destroyed, unless the proponent lost or 
destroyed them in bad faith; or 

(2) Original not obtainable. No 
original can be obtained by any 
available judicial process or procedure; 
or 

(3) Original in possession of opponent. 
At a time when an original was under 
the control of the party against whom 
offered, that party was put on notice, by 
the pleading or otherwise, that the 
contents would be a subject of proof at 
the hearing, and that party does not 
produce the original at the hearing; or 

(4) Collateral matters. The writing, 
recording, or photograph is not closely 
related to a controlling issue. 
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(b) [Reserved]. 

§ 18.1005. Public records. 

The contents of an official record, or 
of a document authorized to be recorded 
or filed and actually recorded or filed, 
including data compilations in any form, 
if otherwise admissible, may be proved 
by copy, certified as correct in 
accordance with § 18.902 or testified to 
be correct by a witness who has 
compared it with the original. If a copy 
which complies with the foregoing 
cannot be obtained by the exercise of 
reasonable diligence, then other 
evidence of the contents may be given. 

§ 18.1006. Summaries. 

The contents of voluminous writings, 
recordings, or photographs which cannot 
conveniently be examined at the hearing 
may be presented in the form of a chart, 
summary, or calculation. The originals, 
or duplicates, shall be made available 
for examination or copying, or both, by 
other parties at reasonable time and 
place. The judge may order that they be 
produced at the hearing. 

§ 18.1007 Testimony or written admission 
of party. 

Contents of writings, recordings, or 
photographs may be proved by the 
testimony or deposition of the party 
against whom offered or by that party's 
written admission, without accounting 
for the nonproduction of the original. 

§ 18.1008 Functions of the judge. 

When the admissibility of other 
evidence of contents of writings, 
recordings, or photographs under these 
rules depends upon the fulfillment of a 
condition of fact, the question whether 
the condition has been fulfilled is 
ordinarily for the judge to determine in 
accordance with the provisions of 
§ 18.104(a). However, when an issue is 
raised whether the asserted writing ever 
existed; or whether another writing, 
recording, or photograph produced at 
the hearing is the original; or whether 
other evidence of contents correctly 
reflects the contents, the issue is for the 
judge as trier of fact to determine as in 
the case of other issues of fact. 

Applicability 

§ 18.1101 Applicability of rules. 

(a) General provision. These rules 
govern formal adversarial adjudications 
conducted by the United States 
Department of Labor before a presiding 
officer. 

(1) Which are required by Act of 
Congress to be determined on the record 
after opportunity for an administrative 
agency hearing in accordance with the 


Administrative Procedure Act. 5 U.S.C. 
554, 556 and 557, or 

(2) Which by United States 
Department of Labor regulation are 
conducted in conformance with the 
foregoing provisions. "Presiding officer", 
referred to in these rules as "the judge", 
means an Administrative Law Judge, an 
agency head, or other officer who 
presides at the reception of evidence at 
a hearing in such an adjudication. 

(b) Rules inapplicable. The rules 
(other than with respect to privileges) do 
not apply in the following situations: 

(1) Preliminary questions of fact. The 
determination of questions of fact 
preliminary to admissibility of evidence 
when the issue is to be determined by 
the judge under § 18.104. 

(2) Longshore, black lung, and related 
acts. Other than with respect to 

§§ 18.403,18.611(a), 18.614 and without 
prejudice to current practice, hearings 
held pursuant to the Longshore and 
Harbor Workers’ Compensation Act, 33 
U.S.C. 901; the Federal Mine Safety and 
Health Act (formerly the Federal Coal 
Mine Health and Safety Act) as 
amended by the Black Lung Benefits 
Act, 30 U.S.C. 901; and acts such as the 
Defense Base Act, 42 U.S.C. 1651; the 
District of Columbia Workmen's 
Compensation Act, 36 DC Code 501; the 
Outer Continental Shelf Lands Act, 43 
U.S.C. 1331; and the Nonappropriated 
Fund Instrumentalities Act, 5 U.S.C. 

8171, which incorporate section 23(a) of 
the Longshore and Harbor Workers’ 
Compensation Act by reference. 

(c) Rules inapplicable in part. These 
rules do not apply to the extent 
inconsistent with, in conflict with, or to 
the extent a matter is otherwise 
specifically provided by an Act of 
Congress, or by a rule or regulation of 
specific application prescribed by the 
United States Department of Labor 
pursuant to statutory authority, or 
pursuant to executive order. 

$18.1102 [Reserved.] 

§18.1103 Title. 

These rules may be known as the 
United States Department of Labor 
Rules of Evidence and cited as 29 CFR 
18.-(1989). 

§ 18.1104 Effective date. 

These rules are effective thirty days 
after date of publication with respect to 
formal adversarial adjudications as 
specified in § 18.1101 except that with 
respect to hearings held following an 
investigation conducted by the United 
States Department of Labor, these rules 
shall be effective only where the 
investigation commenced thirty days 
after publication. 


Appendix—Reporter's Notes 

Reporter’s Introductory Note 

The Rules of Evidence for the United States 
Department of Labor modify the Federal 
Rules of Evidence for application in formal 
adversarial adjudications conducted by the 
United States Department of Labor. The civil 
nonjury nature of the hearings and the broad 
underlying values and goals of the 
administrative process are given recognition 
in these rules. 

Reporter's Note to § 18.102 

In all formal adversarial adjudications of 
the United States Department of Labor 
governed by these rules, and in particular 
such adjudications in which a party appears 
without the benefit of counsel, the judge is 
required to construe these rules and to 
exercise discretion as provided in the rules, 
see, e.g.. $ 18.403, to secure fairness in 
administration and elimination of 
unjustifiable expense and delay to the end 
that the truth may be ascertained and the 
proceedings justly determined, § 18.102. The 
judge shall also exercise reasonable control 
over the mode and order of interrogating 
witnesses and presenting evidence so as to 

(1) make the interrogation and presentation 
effective for the ascertainment of the truth, 

(2) avoid needless consumption of time, and 

(3) protect witnesses from harassment or 
undue embarrassment, § 18.611(a). 

Reporter's Note to § 18.103 

Section 18.103(a) provides that error is not 
harmless, i.e., a substantial right is affected, 
unless on review it is determined that it is 
more probably true than not true that the 
error did not materially contribute to the 
decision or order of the court. The more 
probably true than not true test is the most 
liberal harmless error standard. See Haddad 
v. Lockheed California Corp., 720 F.2d 1454, 
1458-59 (9th Cir. 1983): 

The purpose of a harmless error standard is 
to enable an appellate court to gauge the 
probability that the trier of fact was affected 
by the error. See R. Traynor, [The Riddle of 
Harmless Error) at 29-30. Perhaps the most 
important factor to consider in fashioning 
such a standard is the nature of the particular 
fact-finding process to which the standard is 
to be applied. Accordingly, a crucial first step 
in determining how we should gauge the 
probability that an error was harmless is 
recognizing the distinction between civil and 
criminal trials. See Kotteakos v. United 
States. 328 U.S. 750. 763, 66 S.Ct. 1239,1247, 

90 L.Ed. 1557 (1946); Valle Valdez, 544 F.2d at 
914-15. This distinction has two facets, each 
of which reflects the differing burdens of 
proof in civil and criminal cases. First, the 
lower burden of proof in civil cases implies a 
larger margin of error. The danger of the 
harmless error doctrine is that an appellate 
court may usurp the jury’s function, by 
merely deleting improper evidence from the 
record and assessing the sufficiency of the 
evidence to support the verdict below. See 
Kotteakos. 328 U.S. at 764-65. 66 S.Ct. at 
1247—4S; R. Traynor. supra, 8t 18-22. This 
danger has less practical importance where, 
as in most civil cases, the jury verdict merely 
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rests on a more probable than not standard of 
proof. 

The second facet of the distinction between 
errors in civil and criminal trials involves the 
differing degrees of certainty owed to civil 
and criminal litigants. Whereas a criminal . 
defendant must be found guilty beyond a 
reasonable doubt, a civil litigant merely has a 
right to a jury verdict that more probably 
than not corresponds to the truth. 

The terra “materially contribute’* was chosen 
as the most appropriate in preference to 
“substantially swayed”. Kotteakos v. United 
States. 328 U.S. 750.66 S.Ct. 1239. 90 L.Kd 
1557 (1946) or “material effect.” Holloway v. 
Arkansas. 435 U.S. 475. 98 S£t. 1173. 55 
L.Ed.2d 420 (197B). The word “contribute” 
was employed in Schneb/a v. Florida. 405 
U.S. 427. 92 S.Ct. 1058. 31 L.Ed.2d 340 (19721 
and United States v. Hastings. 461 U.S. 499. 
103 S.Ct. 1974. 76 L.Ed.Zd 96 (1983). 

Error will not be considered in determining 
whether a substantial right of a party was 
affected if the evidence was admitted in error 
following a properly made objection. 

$ 18.103(a)(1), and the judge explicitly states 
that he or she does not rely on such evidence 
in support of the decision or order. The judge 
must explicitly decline to rely upon the 
improperly admitted evidence. The 
alternative of simply assuming nonreliance 
unless the judge explicitly states reliance, 
goes too far toward emasculating the benefits 
flowing from rules of evidence. 

The question addressed in Richardson v. 
Perales. 402 U.S. 389. 91 S.Ct. 1420. 28 LEd.2d 
642 (1971) of whether “substantial evidence” 
ns specified in $ 556(d) of the Administrative 
Procedure Act requires that there be a 
residuum of legally admissible evidence to 
support an agency determination is of no 
concern with respect to these rules; only 
properly admitted evidence is to be 
considered in determining whether the 
“substantial evidence” requirement has been 
satisfied. 

Reporter’s Note to 5 18.104 

As to the standard on review with respect 
to questions of admissibility generally, 
section 18.104(a). see In re Japanese 
Electronic Products Antitrust Litigation . 723 
F.2d 238. 265-66 (3d Cir. 1983) (“The scope of 
review of the trial court's trustworthiness 
determination depends on the basis for the 
ruling. When the trial court makes 9 18.104(a) 
findings of historical fact about the manner in 
which a report containing findings was 
compiled we review by the clearly erroneous 
standard of Fed.R.Civ.P. 52. But a 
determination of untrustworthiness. If 
predicated on factors properly extraneous to 
such a determination, would be an error of 
law • * * * There is no discretion to rely on 
improper factors. Such an error of law might, 
of course, in a given instance be harmless 
within the meaning of Fed.R.Civ.P. 61. In 
weighing factors which we consider proper, 
the trial court exercises discretion and we 
review for abtise of discretion. Giving undue 
weight to trustworthiness factors of slight 
relevance while disregarding factors more 
significant, for example, might be an abuse of 
discretion.”). Accord. United States v. 

Wilson. 798 F.2d 509 (1st Cir. 1966). 

As to the standard on review with respect 
to relevancy, conditional relevancy and the 


exercise of discretion, see. e.g.. United States 
v. Abel. 469 U.S. 45. 54.105 S.Ct. 465. 470, 83 
L.Ed.2d 450 (1984) (“A district court is 
accorded a wide discretion in determining the 
admissibility of evidence under the Federal 
Rules. Assessing the probative value of 
common membership in any particular group, 
and weighing any factore counselling against 
admissibility is a matter first for the district 
court's sound judgment under Rules 401 and 
403 and ultimately, if the evidence is 
admitted, for the trier of facL’’); Alford v. 
United States. 262 U.S. 687. 694, 51 S.Ct. 218, 
220. 75 LEd 624 (1931) (“The extent of cross- 
examination with respect to an appropriate 
subject of inquiry Is within the sound 
discretion of the trial court. It may exercise a 
reasonable judgment in determining when the 
subject is exhausted.”); Hill v. Bache Halsey 
Stuart Shields Inc.. 790 F.2d 817. 825 (10th Cir. 
1986) (“We recognize that a trial court has 
broad discretion to determine whether 
evidence is relevant, and its decision will not 
be reversed on appeal absent a showing of 
clear abuse of that discretion. Beacham v. 
Lee-Norse. 714 F.2d 1010.1014 (10th Cir. 

1983). The same standard of review applies to 
a trial court’s determination, under 
Fed.R.Evid. 403. that the probative value of 
the evidence is outweighed by its potential to 
prejudice or confuse the jury, or to lead to 
undue delay. Id."). 

Reporter's Note to § 18.201 

A.P.A. section 556(e) provides that “when 
an agency decision rests on official notice of 
a material fact not appearing in the evidence 
in the record, a party is entitled, on timely 
request, to an opportunity to show the 
contrary.” No definition of “official notice” is 
provided. An administrative agency may take 
official notice of any adjudicative fact that 
could be judicially noticed by a court. In 
addition "the rule is now clearly emerging 
that an administrative agency may take 
official notice of any generally recognized 
technical or scientific facts within the 
agency’s specialized knowledge, subject 
always to the proviso that the parties must be 
given adequate advance notice of the facts 
which the agency proposes to note, and given 
adequate opportunity to show the inaccuracy 
of the facts or the fallacy of the conclusions 
which the agency proposes tentatively to 
accept without proof. To satisfy this 
requirement, it is necessary that a statement 
of the facts noticed must be incorporated into 
the record. The source material on which the 
agency relies should, on request be made 
available to the parties for their 
examination.” 1 Cooper, State Administrative 
Law 412-13 (1965). Accord, Uniform Law 
Commissioners’ Model State Administrative 
Procedure Act section 10(4) (1961) (“Notice 
may be taken of judicially cognizable facts. 

In addition, notice may be taken of generally 
recognized technical or scientific facts within 
the agency's specialized knowledge. Parties 
shall lie notified either before or during the 
hearing, or by reference in preliminary 
reports or otherwise, of the material noticed, 
including any staff memoranda or data, and 
they shall be afforded an opportunity to 
contest the material so noticed. The agency 4 * 
experience, technical competence, and 
specialized knowledge may be utilized in the 


evaluation of the evidence.’’): Schwartz, 
Administrative Law § 7.16 at 375 (2d ed. 1984) 
(“Clearly an agency may take notice of the 
same kinds of fact of which a court takes 
judicial notice, it has. however, been 
recognized that the differences between 
agencies and courts * * * may justify a 
broader approach. Under it, an agency may 
be permitted to take 'official notice’ not only 
of facts that are obvious and notorious to the 
average man but also of those that are 
obvious and notorious to an expert in the 
given field.” “A commission that regulates 
gas companies may take notice of the Fact 
that a well-managed gas company loses no 
more than 7 percent of its gas through 
leakage, condensation, expansion, or 
contraction, where its regulation of gus 
companies, over the years ha9 made the 
amount of unaccounted for gas' without 
negligence obvious and notorious to it as the 
expert in gas regulation. A workers' 
compensation commission may similarly 
reject a claim that an inguinal hernia was 
traumatic in origin where the employee gave 
no indication of pain and continued work for 
a month after the alleged accident. The 
agency had dealt with numerous hernia cases 
and was as expert in diagnosing them as any 
doctor would be. Its experience taught tt that 
where a hernia was traumatic in origin, there 
was immediate discomfort, outward 
evidences of pain observable to fellow 
employees, and at least temporary 
suspension from work. The agency could 
notice this fact based upon its knowledge us 
an expert and reject uncontradicted opinion 
testimony (hat its own expertise renders 
unpersuasive.”)* Compare Uniform Law 
Commissioners’ Model State Administrative 
Procedure Act section 4—212(F) (1981) 

("Official notice may be taken of (i) any fact 
that could be judicially noticed m the courts 
of this State, (ii) the record of other 
proceedings before the agency, (iii) technical 
or scientific matters within the agency’s 
specialized knowledge, and (iv) codes or 
standards that have been adopted by an 
agency of the United States, of this State or of 
another state, or by a nationally recognized 
organization or association. Parties must be 
notified before or during the hearing, or 
before the issuance of any initial or final 
order that is based in whole or in part on 
facts or materials noticed, of the specific 
facts or material noticed and the source 
thereof, including any staff memoranda and 
data, and be afforded an opportunity to 
contest and rebut the facts or materials so 
noticed.’’). Contra Davis. Official Notice. 62 
Harv. L. Rev. 537. 539 (1949) (“To limit official 
notice to facts which are beyond the realm of 
dispute would virtually emasculate the 
administrative process. The problem of 
official notice should not be one of drawing 
lines between disputable and indisputable 
facts. Nor should it even be one of weighing 
the importance of basing decisions upon all 
available information against the importance 
of providing full and fair hearings in the 
sense of permitting parties to meet all 
materials that influence decision. The 
problem is the intensely practical one of 
denning a procedure which will provide both 
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informed decisions and fair hearings without 
undue inconvenience or expense"). 

Section 18.201 adopts the philosophy of 
Federal Rule of Evidence 201. The Advisory 
Committee’s Note to Fed.R-Evid. 201 (b) 
states: 

With respect to judicial notice of 
adjudicative facts, the tradition has been one 
of caution in requiring that the matter be 
beyond reasonable controversy. This 
tradition of circumspection appears to be 
soundly based, and no reason to depart from 
it is apparent. As Professor Davis says: 

“The reason we use trial-type procedure. 1 
think, is that we make the practical judgment, 
on the basis of experience, that taking 
evidence, subject to cross-examination and 
rebuttal, is the best way to resolve 
controversies involving disputes of 
adjudicative facts, that is, facts pertaining to 
the parties. The reason we require a 
determination on the record is that we think 
fair procedure in resolving disputes of 
adjudicative facts calls for giving each party 
a chance to meet in the appropriate fashion 
the facts that come to the tribunal’s attention, 
and the appropriate fashion for meeting 
disputed adjudicative facts includes rebuttal 
evidence, cross-examination, usually 
confrontation, and argument (either written 
or oral or both). The key to a fair trial is 
opportunity to use the appropriate weapons 
(rebuttal evidence, cross-examination, and 
argument) to meet adverse materials that 
come to the tribunal's attention." A System of 
judicial Notice Based on Fairness and 
Convenience, in Perspectives of Law 69. 93 
(1964). 

The rule proceeds upon the theory that 
these considerations call for dispensing with 
traditional methods of proof only in clear 
cases. Compare Professor Davis' conclusion 
that judicial notice should be a matter of 
convenience, subject to requirements of 
procedural fairness. Id.. 94. Section 18.201 of 
the Federal Rules of Evidence incorporated 
the Morgan position on judicial notice. The 
contrary position, expressed by Wigmoreand 
Thayer, and advocated by Davis, was 
rejected. See McNaughton. Judicial Notioe- 
ELxcerpts Relating to the Moigan-Wigmore 
Controversy, 14 Vand. L. Rev. 779 (1961) 

( "They do not differ with respect to the 
application of the doctrine to law*. Nor do 
they reveal a difference with respect to so- 
called 'jury notice.’ Their difference relates to 
judicial notice of‘facts.* Here Wigmore, 
following Thayer, insists that judicial notice 
is solely to save time where dispute is 
unlikely and that a matter judicially noticed 
is iherefore only ‘prima facie,* or rebuttable, 
if the opponent elects to dispute it. It is 
expressed in Thayer and implicit in Wigmore 
that (perhaps because the matter is 
rebuttable) judicial notice may be applied not 
only to indisputable matters but also to 
matters of lesser certainty. Morgan on the 
other hand defines judicial notice more 
narrowly, and his consequences follow from 
his definition. He limits judicial notice of fact 
to matters patently indisputable. And his 
position is that matters judicially noticed are 
not rebuttable. He asserts that it is wasteful 
to permit patently indisputable matters to be 
litigated by way of formal proof and 
furthermore that it would be absurd to permit 


a party to woo a jury to an obviously 
erroneous finding contrary to the noticed fact. 
Also, he objects to the Wigmorean 
conception on the ground that it is really a 
■presumption* of sorts attempting to pass 
under a misleading name. It is, according to 
Morgan, a presumption with no recognized 
rules as to how the presumption works, what 
activates it, and who has the burden of doing 
how much to rebut it.**). 

Accordingly, notice that items (ii) and (iv) 
of the Uniform Law Commissioners* Model 
State Administrative Procedure Act quoted 
above are not included as separate items in 
§ 18.201. However codes and standards, (iv), 
to the extent not subject to reasonable 
question fall within $ 16.201(b)(2). To the 
extent such codes and standards do not so 
fall, proof should be required. Official notice 
of records of other proceedings before the 
agency would "permit an agency to notice 
facts contained in its files, such as the 
revenue statistics contained in the reports 
submitted to it by a regulated company." 
Schwartz, supra at 377. Once again, to the 
extent such information is not capable of 
accurate and ready determination by resort 
to sources whose accuracy cannot 
reasonably be questioned, $ 18.201(b)(2), 
proof should be required. 

Reporter's Note to § 18JJ01 

Section 18.301 does not prevent an 
administrative agency by either rule, 
regulation, or common law development from 
allocating burdens of production and burdens 
of persuasion in an otherwise permissible 
manner. See N.LR.B. v. Transportation 
Management Corp., 462 U.S. 400, 403 n.7,103 
S.Ct. 2469. 2475 n.7. 76 L.Ed.2d 667 (1963) 
("Respondent contends that Federal Rule of 
Evidence 301 requires that the burden of 
persuasion rest on the General Counsel. Rule 
301 provides: 

In all civil actions and proceedings not 
otherwise provided for by Act of Congress or 
by these rules, a presumption imposes on the 
party against whom it is directed the burden 
of going forward with evidence to rebut or 
meet the presumption, but does not shift to 
such party the burden of proof in the sense of 
the risk of nonpersuasion, which remains 
throughout the trial upon the party on whom 
it was originally cast.* 

The Rule merely defines the term 
‘presumption.* It in no way restricts the 
authority of a court or an agency to change 
the customary burdens of persuasion in a 
manner that otherwise would be permissible. 
Indeed, were respondent correct, we could 
not have assigned to the defendant the 
burden of persuasion on one issue in Ml. 
Healthy City Board of Education v. Doyle, 

429 U.S. 274, 97 S.Ct. 568. 50 L.Ed.2d 471 
(1977)."). 

Reporter’s Note to § 18.302 

The Advisory Committee’s Note to Federal 
Rule of Evidenoe 302. 56 F.R.D. 118. 211 
states: 

A series of Supreme Court decisions in 
diversity cases leaves no doubt of the 
relevance of Erie Railroad Co. v. Tompkins. 
304 U.S. 64. 58 S.Ct. 817. 82 LEd. 1188 (1938), 
to questions of burden of proof. These 
decisions are Cities Service Oil Co. v. 


Dunlap. 308 U.S. 208, 60 S.Ct. 201, 84 L.Ed. 196 
(1939). Palmer v. Hoffman . 318 U.S. 477. 87 
L.Ed. 645 (1943), and Dick v. New York Life 
Ins. Co.. 359 U.S. 437, 79 S.Ct. 921, 3 L.Ed.2d 
935 (1959). They involved burden of proof, 
respectively, as to status as bona Fide 
purchaser, contributory negligence, and 
nonaccidental death (suicide) of an insured. 

In each instance the state rule was held to be 
applicable. It does not follow, however, that 
all presumptions in diversity cases are 
governed by state law. In each case cited, the 
burden of proof question had to do with a 
substantive element of the claim or defense. 
Application of the state law is called for only 
when the presumption operates upon such an 
element. Accordingly the rule does not apply 
state law when the presumption operates 
upon a lesser aspect of the case. Le. 

"tactical" presumptions. 

The situations in which the state law is 
applied have been tagged for convenience in 
the preceding discussion as "diversity 
cases." The designation is not a completely 
accurate one since Erie applies to any claim 
or issue having its source in state law. 
regardless of the basis of federal jurisdiction, 
and does not apply to a federal claim or 
issue, even though jurisdiction is based on 
diversity. 

Vestal, Erie R. R. v. Tompkins: A 
Projection. 48 Iowa L.Rev. 248. 257 (1963); 

Hart and Wechsler, The Federal Courts and 
the Federal System. 697 (1953k 1A Moore 
Federal Practice p. 0.305|3] (2d ed. 1965); 
Wright Federal Courts. 217-218 (1963). Hence 
the rule employs, as appropriately 
descriptive, the phrase "as to which stale law 
supplies the rule of decision." See A.LJ. 

Study of the Division of Jurisdiction Between 
State and Federal Courts. 2344(c), p. 40. P.F.D. 
No. 1 (1965). 

It is anticipated that ft 16.302 will very 
rarely come into play. 

Reporter’s Not® to 5 18.403 

Rule 403 of the Federal Rules of Evidence 
provides for the exclusion of relevant 
evidenoe on the grounds of unfair prejudice. 
Since all effective evidenoe is prejudicial in 
the sense of being damaging to the party 
against whom it is offered, prejudice which 
calls for exclusion is given a more specialized 
meaning: An undue tendency to suggest 
decision on an improper basis, commonly but 
not necessarily an emotional one. such as 
bias, sympathy, hatred, contempt, retribution 
or horror. Unfair prejudice is not. however, a 
proper ground for the exclusive of relevant 
evidence under these rules. Judges have 
shown over the years the ability to resist 
deciding matters on such an improper basis. 
Accord Gulf States Utilities Co. v. Ecodyne 
Corp., 835 F.2d 517. 519 (5th Or. 1981). ("The 
exclusion of this evidence under Rule 403’s 
weighing of probative value against prejudice 
was improper. This portion of Rule 403 has no 
logical application to bench trials. Excluding 
relevant evidence in a bench trial because it 
is cumulative or a waste of time is dearly s 
proper exercise of the judge's power, but 
excluding relevant evidence on the basis of 
'unfair prejudice' is a useless procedure. Rule 
403 assumes a trial judge is able to discern 
and weigh the improper inferences that a jury 
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might draw from certain evidence, and then 
balance those improprieties against probative 
value and necessity. Certainly, in a bench 
trial, the same judge can also exclude those 
improper inferences from his mind in 
reaching a decision.”) 

While $ 18.403, like Rule 403 of the Federal 
Rules of Evidence, docs speak in terms of 
both confusion of the issues and misleading 
of the trier of fact, the distinction between 
such terms is unclear in the literature and in 
the cases. McCormick. Evidence section 185 
at 548 (3d ed. 1984). refers to the probability 
that certain proof and the answering 
evidence that it provokes might unduly 
distract the trier of fact from the main issues. 

2 Wigmore, Evidence section 443 at 528-29 
(Chadbourn rev. 1979). describes the concept 
as follows: 

In attempting to dispute or explain away 
the evidence thus offered, new issues will 
arise as to the occurrence of the instances 
and the similarity of conditions, new 
witnesses will be needed whose cross- 
examination and impeachment may lead to 
further issues: and that thus the trial will be 
unduly prolonged, and the multiplicity of 
minor issues will be such that the jury will 
lose sight of the main issue, and the whole 
evidence will be only a mass of confused 
data from which it will be difficult to extract 
the kernel of controversy. 

Both commentators are clearly describing 
the notion of confusion of the issues. The 
notion of confusion of the issues of course 
applies as well to a reviewing body 
considering a record in such condition. While 
a trier of fact or reviewing body confused in 
the foregoing manner can also be said to 
have been misled, it is suggested that the 
concept of misleading refers primarily to the 
possibility of the trier of fact overvaluing the 
probative value of a particular item of 
evidence for any reason other than the 
emotional reaction associated with unfair 
prejudice. To illustrate, evidence of the 
results of a lie detector, even where an 
attempt is made to explain fully the 
significance of the results, is likely to be 
overvalued by the trier of fact. Similarly, the 
test of Frye v. United States. 293 F.1013.1014 
(D.C. Cir. 1923). imposing the requirement 
with respect to the admissibility of scientific 
evidence that the particular technique be 
shown to have gained "general acceptance in 
the particular field in which it belongs,” is an 
attempt to prevent decision makers from 
being unduly swayed by unreliable scientific 
evidence. Demonstrative evidence in the form 
of a photograph, map. model, drawing or 
chart which varies substantially from the fact 
of consequence sought to be illustrated 
similarly may mislead. Finally, any trier of 
fact may be misled by the sheer amount of 
time spent upon a question into believing the 
issue to be of major importance and 
accordingly into attaching too much 
significance to it in its determination of the 
factual issues involved. While clearly of less 
import where the judge is the trier of fact and 
with respect to the state of the record on 
review, the danger of confusion of the issues 
or misleading the judge as trier of fact, 
together with such risks on review, are each 
of sufficient moment especially when 
considered in connection with needless 


consumption of time to warrant inclusion in 
§ 10.403. 

Occasionally evidence is excluded not 
because distracting side issues will be 
created but rather because an unsuitable 
amount of time would be consumed in 
clarifying the situation. Concerns associated 
with the proper use of trial time also arise 
where the evidence being offered is relevant 
to a fact as to which substantial other 
evidence has already been introduced, 
including evidence bearing on the question of 
credibility, where the evidence itself 
possesses only minimal probative value, such 
as evidence admitted as background, or 
where evidence is thought by the court to be 
collateral. In recognition of the legitimate 
concern of the court with expenditures of 
time. § 18.403 provides for exclusion of 
evidence where its incremental probative 
value is substantially outweighed by 
considerations of undue delay, waste of time, 
or needless presentation of cumulative 
evidence. Roughly speaking undue delay can 
be argued to refer to delay caused by the 
failure of the party to be able to produce the 
given evidence at the appropriate time at trial 
but only at some later time. Waste of time 
may be taken to refer to the fact that the 
evidence possesses inadequate incremental 
probative value in light of the time its total 
exploration will consume. Cumulative refers 
to multiple sources of different evidence 
establishing the same fact of consequence as 
well as multiple same sources, such as ten 
witnesses all testifying to the same speed of 
the car or the same character of a witness. 

Reporter's Note to § 18.501 

The Conference Report to Federal Rule of 
Evidence 501.1975 U.S. Code Cong. & Ad. 
News 7098, 7100 states: 

Rule 501 deals with the privilege of a 
witness not to testify. Both the House and 
Senate bills provide that federal privilege law 
applies in criminal cases. In civil actions and 
proceedings, the House bill provides that 
state privilege law applies "to an element of 
a claim or defense as to which State law 
supplies the rule of decision." The Senate bill 
provides that "in civil actions and 
proceedings arising under 28 U.S.C. 1332 or 28 
U.S.C. 1335, or between citizens of different 
States and removed under 28 U.S.C. 1441(b) 
the privilege of a witness, person, 
government. State or political subdivision 
thereof is determined in accordance with 
State law unless with respect to the 
particular claim or defense, Federal law 
supplies the rule of decision.” 

The wording of the House and Senate bills 
differs in the treatment of civil actions and 
proceedings. The rule in the House bill 
applies to evidence that relates to "an 
element of a claim or defense.” If an item of 
proof tends to support or defeat a claim or 
defense, or an element of a claim or defense, 
and if state law supplies the rule of decision 
for that claim or defense, then state privilege 
law applies to that item of proof. 

Under the provision in the House bill, 
therefore, state privilege law will usually 
apply in diversity cases. There may be 
diversity cases, however, where a claim or 
defense is based upon federal law. In such 
instances, federal privilege law will apply to 


evidence relevant to the federal claim or 
defense. See Sola Electric Co. v. Jefferson 
Electric Co.. 317 U.S. 173 (1942). 

In nondiversity jurisdiction civil cases, 
federal privilege law will generally apply. In 
those situations where a federal court adopts 
or incorporates state law to fill interstices or 
gaps in federal statutory phrases, the court 
generally will apply federal privilege law. 

As Justice Jackson has said: 

A federal court sitting in a nondiversity 
case such as this does not sit as a local 
tribunal. In some cases it may see fit for 
special reasons to give the law of a particular 
state highly persuasive or even controlling 
effect, but in the last analysis its decision 
turns upon the law of the United States, not 
that of any state. 

D'Oench. Duhme & Co. v. Federal Deposit 
Insurance Corp.. 315 U.S. 447, 471 (1942) 
(Jackson, J.. concurring). When a federal court 
chooses to absorb state law. it is applying the 
state law as a matter of federal common law. 
Thus, state law does not supply the rule of 
decision (even though the federal court may 
apply a rule derived from state decisions), 
and state privilege law would not apply. See 
C.A. Wright, Federal Courts 251-252 (2d ed. 
1970); Holmberg v. Armbrecht, 327 U.S. 392 
(1946); DeSylva v. Ballentine, 351 U.S. 570, 

581 (1956); 9 Wright & Miller, Federal Rules 
and Procedures § 2408. 

In civil actions and proceedings, where the 
rule of decision as to a claim or defense or as 
to an element of a claim or defense is 
supplied by state law, the House provision 
requires that state privilege law apply. 

The Conference adopts the House 
provision. 

It is anticipated that the proviso in § 18.501 
will very rarely come into play. 

Reporter’s Note to § 18.601 

The Conference Report to Federal Rule of 
Evidence 601,1975 U.S. Code Cong. & Ad. 
News 7051, 7059 states: 

Rule 601 deals with competency of 
witnesses. Both the House and Senate bills 
provide that federal competency law applies 
in criminal cases. In civil actions and 
proceedings, the House bill provides that 
state competency law applies "to an element 
of a claim or defense as to which State law 
supplies the rule of decision." The Senate bill 
provides that "in civil actions and 
proceedings arising under 28 U.S.C. 1332 or 28 
U.S.C. 1335, or between citizens of different 
States and removed under 28 U.S.C. 1441(b) 
the competency of a witness, person, 
government. State or political subdivision 
thereof is determined in accordance with 
State law. unless with respect to the 
particular claim or defense. Federal law 
supplies the rule of decision.” 

The wording of the House and Senate bills 
differs in the treatment of civil actions and 
proceedings. The rule in the House bill 
applies to evidence that relates to "an 
element of a claim or defense." If an item of 
proof tends to support or defeat a claim or 
defense, or an element of a claim or defense, 
and if state law supplies the rule of decision 
for that claim or defense, then state 
competency law applies to that item of proof. 






Federal Register / Vol. 55, No. 68 / Monday, April 9. 1990 / Rules and Regulations 


13233 


For reasons similar to those underlying its 
action on Rule 501. the Conference adopts the 
House provision. 

It is anticipated that the proviso to $ 18.601 
will very rarely come into play. 

Reporter’s Note to $ 18.609 

Consistent with the position taken in 
§ 18.403. unfair prejudice is not felt to be a 
proper reason of the exclusion of relevant 
evidence in a hearing where the judge is the 
trier of fact. Sections 18.009 (a) and (b) 
provide for the use of every prior conviction 
punishable by death or imprisonment in 
excess of one year under the law under 
which the witness was convicted and every 
prior conviction involving dishonesty or false 
statement, regardless of punishment, 
provided not more than ten years has elapsed 
since the date of the conviction or the release 
of the witness from the confinement imposed 
for that conviction, whichever is the later 
date. Convictions more than ten years old are 
felt to be too stale to be admitted to impeach 
the credibility of a witness testifying in any 
hearing to which these rules apply. 

Reporter’s Note to § 18.801 

Rule 801(d)(1)(A) of the Federal Rules of 
Evidence has been revised in 
§ 18.801(d)(1)(A) to permit the substantive 
admissibility of all prior inconsistent 
statements. The added protection of certainty 
of making and circumstances conducive to 
trustworthiness provided by the restriction 
that the prior inconsistent statement be 
"given under oath subject to the penalty of 
perjury at a trial, hearing, in other 
proceeding, or in a deposition*’ were added 
by Congress to Federal Rule of Evidence 
801 (d)( 1 )(A) for the benefit of the criminal 
defendant. See Graham. Employing 
Inconsistent Statements for Impeachment 
and as Substantive Evidence: A Critical 
Review and Proposed Amendments of 
Federal Rules of Evidence 801 (d)(1)(A). 613 
and 607, 75 Mich L Rev. 565 (1977). 

Reporter's Note to § 181302 

An "administrative file" is admissible as 
such to the extent so provided by rule or 
regulation of the administrative agency 
prescribed pursuant to statutory authority, or 
pursuant to executive order, or by Act of 
Congress. Accordingly, if a program provides 
for creation of an "administrative file" and 
for the "administrative File" to be admitted in 
evidence before a fudge presiding at a formal 
adversarial adjudication governed by these 
rules, see § 18.1101, the "administrative file" 
would fall outside the bar of the hearsay rule. 
Similarly to the extent so provided by Act of 
Congress or by rule or regulation prescribed 
by the administrative agency pursuant to 
statutory authority or pursuant to executive 
order, such "administrative file" is self¬ 
authenticating, § 18.902(10). 

Reporter’s Note to § 18.803 

Section 18.803(24) provides that the 
"equivalent circumstantial guarantees of 
trustworthiness" required to satisfy the 
"other [reliable! hearsay" exception is that 
possessed solely by the "aforementioned 
hearsay exceptions." i.e., §§ 18.803(1)- 
18.803(24). The hearsay exceptions which 
follow, i.e., §§ 18.893(25)-l8.803(30), rely too 


greatly upon necessity and convenience to 
serve as a basis to judge "equivalent 
circumstantial guarantees of 
trustworthiness." 

Section 18.803(25) provides a hearsay 
exception for the self-authenticating aspect of 
documents and other items as provided in 
§ 18.902. Out of court statements admitted 
under § 18.902 for the purpose of establishing 
that the document or other item offered into 
evidence is as purported to be are received in 
evidence to establish the truth of the matter 
stated, §§ 18.801 (aHe)- Section 18.802 
provides that "hearsay is not admissible 
except as provided by these rules * * *" 
Section 18.902 thus operates as a hearsay 
exception on the limited question of 
authenticity. Section 18.902 does not, 
however, purport to create a hearsay 
exception for matters asserted to be true in 
the self-autheniicated exhibit itself. As a 
matter of drafting consistency, it is preferable 
to have a specific hearsay exception in 
§ 18.803 for statements of self-authentication 
under § 18.902 than to have a hearsay 
exception exist in these rules not bearing an 
18.800 number. 

Sections 18.803(26) and 18.803(27) are 
derived from Rules 4(e) and (f) of the Arizona 
Uniform Rules of Procedure for Arbitration. 
Section 18.803(28)(f) is derived from Illinois 
Supreme Court Rule 90(c)(4). 

Sections 18^03(27) and 18.803(28) maintain 
the common law distinction between a 
treating physician, i.e.. medical treatment, 
end an examining or r.ontreating physician, 
i.e., medical diagnosis. A treating physician 
provides or acts with a view toward 
providing medical treatment. An examining 
physician is one hired with a view toward 
testifying on behalf of a party and not toward 
treating a patient. As such, written reports of 
the examining physician are not felt to be 
sufficiently trustworthy to be given the 
preferred treatment of $ 18.803(27). Thus a 
report of a physician made for the purpose of 
medical treatment, i.e., treating physician, is 
admissible if the requirements of 5 18.803(27) 
are satisfied. A report of physician prepared 
with a view toward litigation, i.e., examining 
physician, satisfying the requirements of 
§ 18.802(28) is also admissible. The reports of 
a given physician may. of course, fall within 
either or both categories. Reports of any 
medical surveillance test the purpose of 
which is to detect actual or potential 
impairment of health or functional capacity 
and autopsy reports fall within 5 18.803(28). 

Section 18.803(28) is derived from Rule 
1613(b)(1) of the California Rules of Court. A 
summary of litigation experience of the 
expert is required to assist the evaluation of 
credibility. 

Section 18.803(29) is derived from Rule 
1613(b)(2) of the California Rules of Court. 

Section 18.803(30) is derived from Rule 
1813(b)(3) of the California Rules of Court. 

Sections 18.803(26)-18.8G3(30) each provide 
that the adverse party may call the declarant 
of the hearsay statement, if available, as a 
witness and examine the witness as if under 
cross-examination. The proviso relating to 
the calling of witnesses is derived from Rule 
1305(b) of the Pennsylvania Rules of Court 
Procedure Governing Compulsory 
Arbitration. See also §§ 18.902(12)-!8.902(16) 
infra. 


These rules take no position wiLh respect lo 
which party must initially bear the cost of lay 
witness and expert witness fees nor as to the 
ultimate disposition of such fees. Ordinarily, 
however, it is anticipated that the adverse 
party calling the witness should initially pay 
statutory witness fees, mileage, etc., and 
reasonable compensation to an expert 
witness in whatever sum and at such time as 
the judge may allow. Such witness fees, 
mileage, etc., and reasonable expert witness 
compensation should thereafter be charged lo 
the same extent and in like manner as other 
such costs. 

Reporter’s Note to § 18.902 

Section 18.902(11) is modeled upon Uniform 
Rule of Evidence 902(11). The requirement of 
a final certification with respect to a foreign 
record has been deleted as unnecessary in 
accordance with the position adopted in 18 
U.S.C. 3505 which governs the self- 
authentication of a foreign record offered in a 
federal criminal proceeding. The "Comment" 
to Uniform Rule of Evidence 902(11) states: 

Subsection 11 is new and embodies a 
revised version of the recently enacted 
federal statute dealing with foreign records of 
regularly conducted activity, 18 U.S.C. 3505. 
Under the federal statute, authentication by 
certification is limited to foreign business 
records and to use in criminal proceedings. 
This subsection broadens the federal 
provision so that it includes domestic as well 
as foreign records and is applicable in civil as 
well as criminal cases. Domestic records are 
presumably no less trustworthy and the 
certification of such records can more easily 
be challenged if the opponent of the evidence 
chooses to do so. As to the federal statute's 
limitation to criminal matters, ordinarily the 
rules are more strictly applied in such cases, 
and the rationale of trustworthiness is 
equally applicable in civil matters. Moreover, 
the absence of confrontation concerns in civil 
actions militates in favor of extending the 
rule to the civil side as well. 

The rule requires that the certified record 
be made available for inspection by the 
adverse party sufficiently in advance of the 
offer to permit the opponent a fair 
opportunity to challenge it. A fair opportunity 
to challenge the offer may require that the 
proponent furnish the opponent with a copy 
of the record in advance of its introduction 
and that the opponent have an opportunity to 
examine, not only the record offered, but any 
other records or documents from which the 
offered record was procured or to which the 
offered record relates. That is a matter not 
addressed by the rule but left to the 
discretion of the trial judge. 

Sections 18.902 (12) and (13) are derived 
from Rule 4 (e) and (f) of the Arizona Uniform 
Rules of Procedure for Arbitration. Section 
18.902(12)(f) is derived from Illinois Supreme 
Court Rule 90(c)(4). 

Section 18.902(14) is derived from Rule 
1613(b)(1) of the California Rules of Court. A 
summary of litigation experience of the 
expert is required to assist the evaluation of 
credibility. 

With respect to 55 18.902(13) and 18.902(14) 
as applied to a treating or examining 
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physician, see Reporter’s Note to 
§§ 18.803(27) and 18.803(28) supra. 

Section 18.902(15) is derived from Rule 
1613(b)(2) of the California Rules of Court. 

Section 18.902(16) is derived from Rule 
1613(b)(3) of the California Rules of Court. 

Sections 18.902 (12)-{18) each provide that 
the adverse party may call the declarant of 
the hearsay statement, if available, as a 
witness and examine the witness as if under 
cross-examination. The proviso relating to 
the calling of witnesses is derived from Rule 
1305(b) of the Pennsylvania Rules of Civil 
Procedure Governing Compulsory 
Arbitration. 

These rules take no position with respect to 
which party must initially bear the cost of lay 
witness and expert witness fees nor as to the 
ultimate disposition of such fees. Ordinarily, 
however, it is anticipated that the adverse 
party calling the witness should initially pay 
statutory witness fees, mileage, etc., and 
reasonable compensation to an expert 
witness in whatever sum and at such time as 
the judge may allow. Such witness fees, 
mileage, etc., and reasonable expert witness 
compensation should thereafter be charged to 
the same extent and in like manner as other 
such costs. See also §§ 18.803 (25)—(30) supra. 

Reporter’s Note to § 18.1001 

Section 18.1001(3) excludes prints made 
from X-ray film from the definition of an 
original. A print made from X-ray film is not 
felt to be equivalent to the X-ray film itself 
when employed for purposes of medical 
treatment or diagnosis. 

Reporter’s Note to § 18.1101 

Section 23(a) of the Longshore and Harbor 
Workers’ Compensation Act. 33 U.S.C. 922, 
provides as follows: 

In making an investigation or inquiry or 
conducting a hearing the deputy 


commissioner or Board shall not be bound by 
common law or statutory rules of evidence or 
by technical or formal rules of procedure, 
except as provided by this chapter but may 
make such investigation or inquiry or conduct 
such hearing in such manner as to best 
ascertain the rights of the parties. 

Declarations of a deceased employee 
concerning the injury in respect of which the 
investigation or inquiry is being made or the 
hearing conducted shall be received in 
evidence and shall, if corroborated by other 
evidence, be sufficient to establish the injury. 
Other acts such as the Defense Base Act. 42 
U.S.C. 1651, adopt section 23(a) of the 
Longshore and Harbor Workers’ 
Compensation Act by reference. In addition 
20 CFR 725.455(b) provides as follows with 
respect to the Black Lung Benefits Act. 30 
U.S.C. 901: 

Evidence. The administrative law judge 
shall at the hearing inquire fully into all 
matters at issue, and shall not be bound by 
common law or statutory rules of evidence, 
or by technical or formal rules of procedure, 
except as provided by 5 U.S.C. 554 and this 
subpart. The administrative law judge shall 
receive into evidence the testimony of the 
witnesses and parties, the evidence 
submitted to the Office of Administrative 
Law Judges by the deputy commissioner 
under § 725.421, and such additional evidence 
as may be submitted in accordance with the 
provisions of this subpart. The administrative 
law judge may entertain the objections of any 
party to the evidence submitted under this 
section. 

Section 18.1101(c) provides that these rules 
do not apply to the extent inconsistent with, 
in conflict with, or to the extent a matter is 
otherwise specifically provided for by an Act 
of Congress or by a rule or regulation of 
specific application prescribed by the United 
States Department of Labor pursuant to 


statutory authority. Whether section 23(a) 
and § 725.455(b) are in fact incompatible with 
these rules, while unlikely for various 
reasons including their lack of specificity, is 
nevertheless arguable. 

Without regard to section 23(a) and 
§ 725.455(b), various other considerations 
support the conclusion to exclude hearings 
under Longshore, Black Lung, and related 
acts from coverage of these rules at this time. 
Longshore, Black Lung, and related acts 
involve entitlements. Claimants in such 
hearings benefit from proceeding pursuant to 
the most liberal evidence rules that are 
consistent with the orderly administration of 
justice and the ascertainment of truth. 
Claimants in such hearings on occasion 
appear pro se. While the modifications made 
by these rules are clearly designed to further 
liberalize the already liberal Federal Rules of 
Evidence, it is nevertheless unclear at this 
time whether even conformity with minimal 
requirements with respect to the introduction 
of evidence would present a significant 
barrier to the successful prosecution of 
meritorious claims. Rather than speculate as 
to the impact adoption of these rules would 
have upon such entitlement programs, it was 
decided to exclude hearings involving such 
entitlement programs from coverage of these 
rules. It is anticipated that application of 
these rules to hearings involving such 
entitlement programs will be reconsidered in 
the future following careful study. Notice that 
the inapplicability of these rules in such 
hearings at this time is specifically stated in 
§ 18.1101(b)(2) to be without prejudice to the 
continuation of current practice with respect 
to application of rules of evidence in such 
hearings. 

|FR Doc. 90-7740 Filed 4-6-90; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 121 

iDocket No. 19110; Arndt No. 121-216) 

RIN 2120-AD 18 

Airborne Low-Altitude Windshear 
Equipment Requirements 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: The FAA is amending the 
airborne low-altitude windshear 
equipment rule to: (1) Remove the 
requirement that windshear flight 
guidance equipment be installed on 
older airplanes; (2) amend the provision 
allowing for an extended compliance 
period based on an approved airplane 
retrofit schedule; and (3) provide for 
acceptance of alternative airplane 
equipment in the form of an approved 
airborne windshear detection and 
avoidance system (predictive systems). 
This rule allows certificate holders to 
install windshear equipment in 
coordination with the installation of 
traffic alert and collision avoidance 
system (TCAS II) equipment; the 
coordination will reduce the prospect 
that carriers will have to divert critical 
maintenance resources from other safety 
programs. 

EFFECTIVE DATES: May 9. 1990. 

FOR FURTHER INFORMATION CONTACT*. Mr 

Gary Davis, Project Development 
Branch (AFS-240), Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue SW.. Washington DC 20591; 
telephone (202) 267-8096. 
SUPPLEMENTARY INFORMATION: 

Background 

On September 27.1988. the FAA 
issued regulations requiring the 
installation of airborne low-altitude 
windshear equipment and windshear 
training for flight crewmembers (53 FR 
37688). Under the regulations, part 121 
air carriers are required to install 
approved systems for windshear 
warning and flight guidance on turbine- 
powered airplanes by January 2,1991. 
Air carriers can obtain extensions of the 
compliance date by obtaining FAA 
approval of a retrofit schedule. The 
purpose of the combined windshear 
equipment and training requirements is 
to reduce windshear-related accidents 
and increase the margin of safety if 
windshear is inadvertently encountered. 

On March 17.1989, the Air Transport 
Association (ATA) submitted comments 


to the FAA concerning the windshear 
rule. Included with those comments 
were studies on the retrofit of airborne 
windshear warning and flight guidance 
equipment on older airplanes. On June 1. 
1989, the ATA petitioned the FAA to 
amend the windshear rule to exclude 
certain older airplanes from the flight 
guidance systems requirements and to 
extend the compliance date (54 FR 
27023, June 27,1989). In response to the 
ATA petition and studies, as well as to 
the possibility that Congress would 
permit an extension of the mandated 
date for installation of Traffic Alert and 
Collision Avoidance Systems (TCAS II). 
the FAA published a notice of proposed 
rulemaking (NPRM) on August 18,1989 
(54 FR 34394). In the NPRM, the FAA 
proposed three changes: 

• Certain older airplanes would be 
excluded from the requirement to install 
flight guidance systems. 

• Certificate holders would be able to 
obtain an extension to the compliance 
date in g 121.358(a). Under the proposed 
extension, certificate holders would be 
allowed to install windshear systems on 
the same schedule as they install TCAS 
II equipment. 

• Approved predictive windshear 
systems would be allowed when they 
become available. 

The FAA held a public meeting on 
August 10,1989, to solicit comments on 
issues related to TCAS II and windshear 
systems. 

In addition, the FAA has determined, 
based on a letter received from Fokker 
Aircraft, that it inadvertently included a 
certain group of turbopropeller airplanes 
in the equipment requirements of this 
final rule. Fokker Aircraft stated that its 
F27/F227 series airplanes were not 
specifically excluded by § 121.358, but 
neither are they included in the FAA‘s 
definition of turbine-powered airplanes 
since its engines are without “constant 
speed controls” as compared to “with 
constant speed controls.” The FAA 
agrees and has revised its definition of 
turbine-powered airplanes in this final 
rule. 

Based on public comments and its 
own analysis, the FAA is adopting the 
revisions to § 121.358 as proposed, with 
only minor corrections. A detailed 
discussion of the comments follows. 

Discussion of Comments 

The FAA received 16 comments. The 
commenters include airline and pilots' 
associations, one airline, an airplane 
manufacturer, two windshear equipment 
manufacturers, the National 
Transportation Safety Board (NTSB) 
and one avionics engineer. In general, 
all commenters except the NTSB support 
the proposed change in the compliance 


date and the proposed inclusion of 
predictive systems. All but three 
commenters support the exclusion of 
older airplanes from the flight guidance 
system requirements. 

Exclusion of Older Airplanes 

Under the proposed rule, certain older 
airplanes would be excluded from the 
requirement to install flight guidance 
systems. Installing flight guidance 
requires a design that will accommodate 
digital instrumentation. For purposes of 
this rule, an older airplane is one that is 
manufactured without the capability to 
install digital equipment easily and 
therefore requires a major retrofit 
process. The exclusion of older 
airplanes is based on two 
considerations. First, these systems are 
difficult and expensive to install in older 
airplanes not designed to accommodate 
them easily and require a major retrofit 
process. Once the retrofit is done, these 
airplanes must be recertified. 

Second, when a flight guidance 
system is installed in an older airplane it 
does not function the same way as when 
it is installed in newer airplanes. For 
example, in newer airplanes that are 
designed to accommodate digital flight 
guidance systems, the pilot may select 
flight guidance at any time. A pilot 
observing a potentially threatening 
weather situation ahead has the option 
of activating flight guidance at any 
position during the approach and does 
not have to wait for a warning. In 
contrast, flight guidance in older 
airplanes does not give a pilot the option 
of activating flight guidance before a 
warning. 

Several commenters support the 
exclusion of older airplanes and agree 
that required windshear training 
appears to be highly successful. 
McDonnell Douglas takes issue with the 
claim in ATA’s studies that, in some 
cases, pilots using flight guidance 
systems waited for guidance before 
employing windshear avoidance 
techniques. The commenter states that a 
well-trained pilot would not delay 
avoidance procedures in a critical 
situation. However, McDonnell Douglas 
also suggests that the retention of 
windshear training is not yet proven. 

The agency does not endorse ATA’s 
studies which suggest that some pilots 
may delay implementing a windshear 
avoidance strategy until there is a 
warning. A properly trained pilot should 
not delay windshear avoidance 
techniques. Further, the FAA believes 
that methods for ensuring the retention 
of windshear training are adequate. 
Pilots in command must undergo 
windshear training every six months. 
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Past experience with proficiency checks 
shows that periodic training results in 
successful retention. 

Delta expresses the concern that 
excluding older airplanes from the flight 
guidance system requirement could 
undermine pilots’ confidence in the 
systems installed in other airplanes. The 
FAA emphasizes that the exclusion of 
certain older airplanes is not based on 
any inadequacies in flight guidance 
systems, but rather on the difficulty and 
costs of installing the equipment in 
certain older airplanes. 

Honeywell and Sextant Avionique, 
manufacturers of flight guidance 
systems, as well as the NTSB, oppose 
the proposed exclusion of older 
airplanes. Honeywell states that flight 
guidance systems provide better 
information than the Windshear 
Training Aid (“training manual” or 
“manual”). The company says that 
comparisons of manual and flight 
system guidance have been done in 
simulators with limited wind models. 
According to Honeywell, its research 
indicates that, using a wider variety of 
wind models shows that, “(flight) 
guidance (is) significantly better than 
other methods using the criterion of the 
ability of the aircraft to successfully exit 
the windshear condition.” Both 
companies state that flight guidance 
systems are easier for pilots to use 
because they require monitoring a single 
instrument cather than at least three 
primary instruments that must be 
watched when flying manually. Finally, 
both manufacturers argue that the 
incremental cost of adding flight 
guidance systems is relatively low. 
According to Honeywell, the figure is 
about 15 percent of the cost of adding 
the windshear warning system alone (or 
about $6,000). However, this figure 
differs from the information provided to 
the FAA from air carriers who have 
installed windshear flight guidance 
equipment. Honeywell does not indicate 
whether this cost applies only to older 
airplanes or to newer airplanes or is an 
average for both types of airplanes. 

The FAA agrees that flight guidance 
systems provide good information in a 
way that is relatively easy for the pilot 
to use; indeed, if the FAA did not 
believe these systems increase safety, 
the agency would not require them for 
any airplanes. The question, therefore, is 
not whether flight guidance should be 
added to all airplanes, but whether the 
increased level of safety it provides 
offsets the costs of installing these 
systems for older airplanes. In addition 
to the additional cost to retrofit flight 
guidance on older airplanes, the fact 
that these older airplanes may have a 


short in-service life (5-10 years) makes 
these costs more consequential. 

Five commenters raise issues dealing 
with certification. These commenters 
are the Airline Pilots Association 
(ALPA), Delta, McDonnell Douglas, the 
NTSB. and Honeywell. ALPA and 
McDonnell Douglas support the 
exclusion for older airplanes only if the 
windshear warning systems installed 
provided warnings on positive 
performance rather than only negative 
performance. (When an airplane 
encounters a microburst type of 
windshear, it first experiences a sharp 
increase in airspeed, then a sharp 
decrease. Warnings on positive 
performance alert the pilot to the sharp 
increase, thereby giving extra seconds to 
react and overcome the sudden decrease 
in airspeed.) ALPA further states that 
the FAA should require all guidance 
systems to be “upgradeable” as better 
systems are developed. 

The agency declines to require that 
windshear warning systems be modified 
to sound an alarm during increases in 
positive performance. Increases in 
positive performance occur for many 
reasons other than a microburst type of 
windshear. Windshear warning systems 
that are activated during increases in 
positive performance will result in an 
unacceptable rate of false windshear 
warnings. False warnings will 
discourage pilot reliance on the warning 
system and. consequently, diminish the 
system’s effectiveness. With respect to 
the question of whether windshear 
systems should be upgradeable, the 
FAA appreciates this position and 
believes that carriers should install 
improved windshear systems as older 
systems fail or deteriorate. The agency 
expects that a carrier will do this 
through its normal maintenance and 
repair schedule. The FAA declines, 
however, to require upgrades as often as 
new systems become available because 
that approach would impose frequent 
unnecessary costs on the industry. 

Delta raises a number of concerns 
relative to certification. First, the carrier 
states that the proposed rule changes 
should not create conflicts with 
windshear systems that have already 
been certificated and installed. 
McDonnell Douglas expresses this same 
concern. The FAA notes that nothing in 
this rule is at variance with a carrier’s 
choice to install windshear equipment 
on older airplanes, nor has the agency 
proposed to withdraw approvals for 
systems already certificated. 

Delta's second certification concern is 
that without flight guidance, a pilot 
flying an airplane equipped with only a 
windshear warning system may be 


inclined to follow flight director 
commands, which could be 
inappropriate, during a windshear 
encounter. The NTSB raises the same 
issue, and both commenters suggest that 
the FAA require flight director 
commands to be eliminated during these 
encounters in airplanes without flight 
guidance systems. 

The FAA agrees that it may be 
appropriate to bias out flight director 
commands during a windshear 
encounter in airplanes equipped only 
with a warning system. This rule, 
however, requires an approved system. 
Before the agency can approve a system, 
it must work out a methodology to 
assess each element of the system. The 
FAA declines to place in this rule the 
methodology by which it will assess the 
airworthiness of various configurations 
of windshear systems. 

Delta further states that requiring the 
installation of reactive windshear 
detection systems may inhibit the 
development and installation of 
predictive systems. The final rule 
specifically allows for the installation of 
predictive systems if they become 
available. 

Finally, with respect to certification, 
Honeywell argues that the strategies 
taught using the Windshear Training 
Aid do not account for the effect of 
heavy rain on airplane performance. The 
company cites a NASA study suggesting 
that heavy rain affects the stall 
characteristics of airplanes in such a 
way as to make the training manual 
avoidance strategy inappropriate for 
windshear encounters in heavy rain. 

The agency recognizes that windshear 
accompanied by heavy rain may reduce 
the margin of safety in responding to 
this kind of encounter. Until the FAA 
receives and evaluates the final results 
of the NASA study as to the effect of 
heavy rain, it believes that the training 
manual strategy is appropriate for 
windshear encounters even if they are 
accompanied by heavy rain. The agency 
does not believe that the preliminary 
results of the NASA studies compel a 
contrary conclusion. The FAA continues 
to fund NASA studies on the effects of 
heavy rain and supports the 
development of data to understand and 
address this phenomenon. 

McDonnell Douglas states that the 
MD-11 and MD-80 should not be 
excluded from flight guidance 
requirements. These airplanes are 
relatively new, and have been 
manufactured with the capability to 
accept digital instrumentation. Another 
commenter (avionics engineer) states 
that limiting the requirement for flight 
guidance systems on the MD-80 to those 








13238 


Federal Register / Vol. 55, No. 68 / Monday, April 9, 1990 / Rules and Regulations 


airplanes equipped with the Honeywell- 
970 digital flight guidance computers, as 
was proposed, would permit certificate 
holders to avoid installing flight 
guidance by refusing to install the 
Honeywell system. This commenter 
further argues that MD-80s equipped 
with electronic flight instrument systems 
(EFIS) should have flight guidance 
installed. 

The FAA agrees with McDonnell 
Douglas that the MD-11 should be 
required to install flight guidance and 
has added the MD-11 to the list of 
covered airplanes. The FAA does not 
agree that all MD-80‘s should be 
required to install flight guidance or that 
MD- 80’9 equipped with EFIS should be 
required to install flight guidance. 
Furthermore, the FAA has determined 
that the MD-80 with the Honeywell-970 
by itself, as proposed, is not appropriate 
for the installation of flight guidance. 
However, an MD-80 airplane equipped 
with EFIS and the Honeywell-970 is 
adaptable to flight guidance installation 
without a major retrofit. Therefore, the 
proposal has been amended so that EFIS 
MD-OO’s equipped with a Honeywell-970 
must install flight guidance. 

Sextant Avionique questions whether 
the Airbus A300 B2/B4 are considered 
part of A310 or A300-600 family, both of 
which are included on the list of 
airplanes that require flight guidance 
systems. The company states that the 
airplanes could easily be equipped with 
flight guidance systems and should be 
required to install flight guidance. 

The FAA disagrees. The A300 B2/B4 
airplanes have analog as opposed to 
digital systems. Based on the 
information in the economic summary, 
the FAA believes that installing flight 
guidance systems in these airplanes is 
not cost-effective. 

Compliance Schedule 

Congress recently passed legislation 
permitting an extension of the 
installation schedule forTCAS II. The 
FAA is revising its original schedule for 
installing TCAS II equipment on board 
airplanes. The installation of TCAS II 
and windshear equipment requires 
disassembly and reassembly of the 
airplane. The FAA believes it would be 
more efficient if certificate holders could 
install both systems at the same time. 

As a result, the FAA proposed that the 
final compliance date for certificate 
holders who obtain extensions would be 
the same as the date on which 100 
percent compliance with TCAS II 
regulations would be required. 

Commenters generally support the 
coordination of windshear and TCAS II 
installation. McDonnell Douglas states 
that the compliance date for windshear 


equipment should be delayed until 
January 2,1992. The company offers no 
explanation for this request. 

A principal impetus in reconsidering 
the windshear installation compliance 
date is to give carriers the maximum 
flexibility to install equipment 
consistent with maintaining safe air 
operations. The FAA believes that 
giving certificate holders the option of 
petitioning for an approved retrofit 
schedule, and thereby extending the 
final compliance date to 1993 provides 
ample time to meet the windshear 
installation requirements. 

Turbulence Prediction Systems 
objects to the “phased installation 
schedule/* and states that such a 
schedule would lead certificate holders 
to commit to reactive systems thereby 
limiting the market for predictive 
systems when they become available. 
The FAA notes that the original rule 
requires the air carrier to hove a 
percentage phased-in compliance 
schedule for installing windshear 
equipment. However, this final rule 
allows for approval of a retrofit 
schedule that relieves the air carrier 
from the requirement of a percentage 
phased-in compliance schedule for 
installing windshear equipment. This 
relaxed retrofit schedule should make it 
easier for air carriers to install 
predictive systems should they become 
available. 

The NTSB states that the FAA should 
not grant “indefinite extensions” for 
equipping airplanes with flight guidance 
systems based on the installation 
schedule for TCAS II. According to the 
NTSB, the TCAS II extension is based 
on an expectation that there may be 
software and hardware changes refining 
the system as it is assessed in-service. 
The NTSB argues, on the other hand, 
that there is no need to assess 
windshear technology or in-service 
operation further. The NTSB’s concern 
appears to be that failure to require a 
mandatory percentage phase in for 
windshear equipment installation across 
the fleet amounts to an indefinite 
extension for compliance to 1993— 
especially because the rule does not 
“(provide) guidance (for) an acceptable 
retrofit schedule.” 

The agency does not agree that 
allowing operators to petition for an 
approved retrofit schedule amounts to 
an indefinite extension. A certificate 
holder must petition the FAA for an 
extension of the compliance date and 
must submit a retrofit schedule for 
approval. Further, although the 
windshear compliance date is tied to the 
schedule for installing TCAS II, the 
principal reason for making these 
schedules compatible is to minimize the 
prospect that a carrier would have to 


take airplanes out of service for two 
cycles of retrofit. Indeed, there was a 
question whether a carrier could install 
TCAS II and windshear equipment on 
the schedules proposed without 
sacrificing other safety-critical 
maintenance and repair procedures. 
Finally, the FAA believes that it is in the 
carrier's interest to phase-in the 
installation of windshear equipment a 9 
its fleet comes in for service because 
that approach is the most efficient way 
to meet either the 1991 or 1993 
compliance date. 

Predictive Systems 

Windshear warning systems can be 
reactive or predictive; reactive systems 
recognize a windshear once the airplane 
has encountered it while predictive 
systems will recognize the windshear 
before the airplane encounters it. 
Because predictive systems would 
provide pilots with an opportunity to 
avoid the encounter, the FAA proposed 
amending § 121.358 to allow the use of 
predictive systems as soon as they are 
available and certificated. 

Commenters generally support the 
inclusion of predictive systems and note 
that such systems will make flight 
guidance systems less critical. One 
commenter notes that wording of the 
proposed paragraph (b)(1) should be 
revised to allow predictive systems to 
satisfy the equipment requirements for 
airplanes manufactured before January 
1,1991. The FAA agrees and has revised 
the rule. 

Commenters at the public hearing said 
that airlines that participate in testing 
predictive systems should automatically 
be granted extensions. On the other 
hand, NTSB raises a concern that 
because predictive systems still are 
under development, a carrier’s petition 
to extend the compliance date for 
installing windshear equipment should 
not rest on the carrier’s intention to 
install a predictive system. The NTSB 
notes especially that predictive systems 
may not be totally effective in detecting 
a descending microburst (one type of 
severe windshear) immediately in front 
of an airplane and that ultimate 
windshear avoidance technology may 
incorporate predictive and reactive 
systems. 

The FAA disagrees that carriers who 
test predictive systems should have an 
automatic extension. Further, the FAA 
appreciates NTSB’s concern and 
recognizes again that predictive systems 
are still under development. The FAA 
notes that this rule permits the 
installation of approved systems only 
and that a predictive system must be 
certificated before it can be installed in 
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an airplane. In addition, the agency 
believes that it is inappropriate to grant 
an unreviewed extension for predictive 
systems precisely because it is new 
technology. Nothing in this rule 
diminishes the agency’s ability to 
consider the safety of these systems in a 
certification process. 

The final rule has been reorganized 
and edited for clarity. There is, however, 
no substantive change from the rule as 
proposed. 

Economic Summary 

Executive Order 12291 dated February 
17,1981, directs Federal agencies to 
promulgate new regulations or modify 
existing regulations only if the potential 
benefits to society for the regulatory 
change outweigh its potential costs. The 
order also requires the preparation of a 
draft regulatory impact analysis of all 
major proposals except those 
responding to emergency situations or 
other narrowly defined exigencies. A 
major proposal is one that is likely to 
result in an annual effect on the 
economy of $100 million or more, a 
major increase in consumer costs, a 
significant adverse affect on competition 
or is highly controversial. 

The FAA has determined that this 
regulatory action is not a major action 
as defined in the executive order, so a 
full draft regulatory impact analysis 
identifying and evaluating alternative 
proposals has not been prepared. A 
more concise regulatory evaluation has 
been prepared, however, which includes 
estimates of the economic consequences 
of this regulation. This regulatory 
evaluation is included in the docket and 
quantifies, to the extent practicable, 
estimated costs to the private sector, to 
consumers, and to Federal, State and 
local governments, as well as estimated 
anticipated benefits and impacts. 

The reader is referred to the full 
regulatory evaluation contained in the 
docket for the complete detailed 
analysis. This section contains only a 
summary of the full regulatory 
evaluation. This section also contains an 
initial regulatory flexibility 
determination as required by the 
Regulatory Flexibility Act of 1980 and a 
trade impact assessment. 

Background 

The FAA has considered the 
economic impact of amending the 
airborne low-altitude windshear 
equipment requirements as requested by 
ATA in its June 1.1989. petition. The 
FAA determines that the issues raised 
by the petition have merit and, 
therefore, the FAA is granting the relief 
requested by ATA. 


ATA attached additional data to its 
June 1 petition regarding the installation 
of windshear escape flight guidance 
equipment into older airplanes. ATA 
submitted this data after the comment 
period for the final windshear rules had 
closed, too late for consideration in the 
final determination of the rule. The 
petition indicates that the industry 
agrees with the $372.2 million, in 1987 
dollars, as the cost of equipping 
airplanes with on board windshear 
warning and escape flight guidance 
systems over a 15-year period. 

According to the petition, however, 
industry sources maintain that training 
and maintenance during the same 15- 
year period would drive costs to over 
$800 million. 

Costs 

The petition claims that the 
incremental cost of adding windshear 
flight guidance (separate from 
windshear warning equipment costs) 
into all affected airplanes is $183.4 
million, in 1987 dollars, over the 15-year 
period. ATA does not show how it 
arrived at these costs. 

The FAA realizes that installing 
windshear escape flight guidance 
systems into older airplanes is more 
expensive than either installing these 
systems into existing airplanes with 
digital flight instrumentation systems or 
factory installation of these systems into 
newly manufactured airplanes. The FAA 
estimates the difference in costs 
between installing flight guidance into 
older airplanes as opposed to installing 
it into digital airplanes to be about 
$3,000 per airplane. This was shown in 
the regulatory evaluation of the final 
windshear rule. 

Furthermore, ATA states that airlines 
and airframe manufacturers are 
discovering that recertification of older 
airplanes after installing windshear 
flight guidance is more difficult than 
expected when the FAA developed its 
cost analysis for the windshear final 
rule. The certification problems are 
twofold. First, current flight control 
systems have to be recertificated 
because the flight director systems of 
older airplanes must be reassembled 
after windshear flight guidance systems 
are installed. Second, obtaining 
certification of the installed flight 
guidance systems themselves is more 
difficult than expected. ATA does not 
show how it arrived at its estimated 
costs nor does it indicate the number of 
airplanes that may need recertification 
of the affected associated flight 
instrumentation systems. 

Based on the information presented 
by ATA, the FAA acknowledges that 
certain certificate holders may incur 


recertification costs not previously 
considered, but the petition does not 
provide sufficient data to verify the 
recertification cost estimate presented 
by the ATA. For the same reason, the 
FAA cannot verify the other revised 
costs presented in the petition. The ATA 
did not submit additional costing details 
or information into the docket in 
response to the FAA's various economic 
questions set forth in the NPRM. 
Moreover. ATA does not attempt to 
quantify the marginal costs of installing 
windshear flight guidance systems into 
older airplanes, although it seeks relief 
from the requirement to install such 
systems into only these airplanes. 

The FAA notes that the costs set forth 
in its windshear regulatory analysis 
were those actually experienced by 
certain certificate holders that installed 
the required windshear systems into 
various types of airplanes. Guided by 
these actual reported costs, the FAA 
estimates that installing windshear 
escape flight guidance systems into an 
older airplane costs about $10,000. 
Therefore, granting the relief requested 
by ATA would result in a cost savings 
to the affected certificate holders of 
$19.4 million ($10,154 X 1910). Exhibit B 
of the full regulatory evaluation sets 
forth in detail how these costs were 
derived. The following assumptions 
were used to derive the estimated costs: 

(1) 50 percent of the affected existing 
airplanes have electro-mechanical flight 
instrumentation systems and would be 
relieved of the requirement to install 
windshear escape flight guidance 
systems: 

(2) Escape flight guidance equipment 
costs $5,000 per unit; 

(3) Engineering necessary to 
accomplish installation of escape flight 
guidance costs $34,000 per airplane type; 

(4) 49 types of airplanes have electro¬ 
mechanical flight instrumentation 
systems; 

(5) Installing the escape flight 
guidance equipment costs $3,500 per unit 
for installation only; and 

(6) Spares and inventory cost $5,000 
per airplane type. 

Benefits 

The ATA petition claims that the 
FAA’s estimate of $451.8 million in 
benefits over 15 years, assuming that all 
of the requirements of the rule would 
eliminate windshear accidents, is 
overstated According to the petition, 
these benefits were predicated on an 
accident rate of 1.13 per year (17 
windshear accidents occurred during the 
15 years preceding the analysis). The 
FAA notes that, in its regulatory 
evaluation of the windshear final rule, it 













13240 


Federal Register / Vol. 55, No. 68 / Monday, April 9, 1990 / Rules and Regulations 


predicated its projection of potential 
avoidable accidents on the basis of 
accidents per operation rather than on 
an annual rate. The petition submits 
that, since the 1983 Academy of 
Sciences Study and the subsequent 
voluntary implementation of windshear 
training by 80 percent of certificate 
holders affected by the windshear rules, 
the accident rate has dropped 
dramatically. In fact, no accidents have 
occurred in the 42 months preceding the 
petition, or four times longer than the 
previous accident free period. Thus, in 
the last six years, since the academy 
study, the accident rate has fallen to 0.5 
accidents per year. The petition 
maintains that pilot reports attribute the 
above reduction in accidents to the 
avoidance of windshear made possible 
by heightened awareness of clues to its 
existence and their significance rather 
than to the use of recovery techniques. 

While the FAA does not dispute 
ATA’s assertion that no windshear 
accidents have occurred in the 42-month 
period cited in the petition or that pilot 
training in handling windshear 
conditions has significantly affected the 
windshear accident rate, it is unwilling 
to accept that the reduction in accidents 
over the cited 42-month period can be 
attributed solely to pilot training. Other 
factors, such as controller awareness, 
increased forecasting capability, 
coincidental avoidance of windshear 
conditions, etc., could also have played 
a role in the reduction of such accidents. 
For example. 1985 was the aviation 
industry’s safest year. The exact cause 
for this has never been pinpointed nor 
has the industry been able to repeat that 
year’s safety record. Thus, the FAA is 
reluctant to give the cited 42-month 
period the overwhelming weight in 
estimating benefits that it was given in 
the ATA petition. The FAA believes that 
a longer period is necessary to 
accurately ascertain the effects of any 
action taken to improve safety. 

ATA’s petition also claims that safety 
may be decreased because windshear 
flight guidance in older airplanes 
requires windshear warning before it 
can be activated. As the FAA 
understands ATA’s contention, pilots 
who are trained to avoid windshear 
conditions may fail to initiate early 
avoidance procedures, and instead wait 
for the warning and flight guidance. 

The FAA does not agree that safety 
necessarily would be reduced by pilot 
reliance on these systems. First, the 
FAA does not believe that any properly 
trained pilot will deliberately enter a 
windshear of unknown intensity. In 
addition, the systems have been 
designed adequately to recover an 


airplane from windshear encounters in 
instances where a pilot enters airspace 
unaware of these conditions. These 
systems should be no less effective in 
instances where the pilot may enter 
airspace aware that windshear 
conditions are likely to exist. 

Nevertheless, the FAA agrees that 
fundamental technical differences exist 
between older airplanes, whose avionics 
systems employ largely analog 
electronics and the newer airplanes, 
whose avionics systems are largely 
digital. This difference manifests itself 
in how most retrofitted flight guidance 
systems perform. First, a delay in 
activating the windshear warning is 
built into both newer and older 
airplanes’ flight guidance systems in 
order to filter out false alarms. This 
delay may be longer in older airplanes, 
because their analog flight director 
systems may not process the data as 
fast as digital flight director systems. In 
some cases, this delay can last several 
seconds. Second, if a pilot inadvertently 
enters a windshear, an analog airplane 
with retrofitted flight guidance will 
provide that guidance only after the 
warning has been given. On the other 
hand, the flight guidance in most digital 
airplanes can be activated by the pilot 
before the windshear warning. Thus, the 
performance of flight guidance on digital 
airplanes is somewhat superior to that 
in retrofitted analog airplanes. 

The petition attempts to isolate the 
incremental benefit of windshear flight 
guidance by referring to a study carried 
out with cooperation from industry and 
the FAA, which ATA refers to as the 
FAA Windshear Training Aid Studies 
(the FAA refers to it as windshear 
training aid). This study compares 
"optimum” flight guidance, i.e., guidance 
methods having full knowledge of the 
wind field and optimized for the 
conditions, with warning plus flight 
guidance and warning plus training 
techniques. In this study optimum flight 
guidance is given an effectiveness value 
of 100 percent; warning plus flight 
guidance is given an effectiveness value 
of 97 percent; and warning plus trained 
techniques is given an effectiveness 
value of 94 percent. Using the 3 percent 
increment in effectiveness values 
between warning plus flight guidance, 
on the one hand and warning plus 
trained techniques, on the other, the 
petition allocates $5.9 million over the 
15-year period as the benefit 
attributable to flight guidance alone. In 
order to obtain its estimated benefits, 
ATA applies the 3-percent effectiveness 
factor to the FAA’s original $451.6 
million estimated benefits, reduced by 
its 0.5 accident rate factor based on the 


42-month accident free period (see 
above). 

The FAA does not believe that 
estimates of relative effectiveness of 
various components of the airborne 
windshear systems contained in the 
windshear training aid are accurate 
enough to use as a primary basis for 
rulemaking. While the cost of each 
element can be individually identified, 
the FAA believes that the benefits are 
inextricably related and, therefore, 
inseparable. The FAA recognizes the 
value and importance of training, while 
at the same time it is aware of its 
limitations. For instance, no human 
factors or other studies are available to 
support the premise that training alone 
can produce a single standard response 
by pilots in assessing a hazard. The 
question of judgment is further clouded 
by the fact that a pilot may seldom be 
exposed to windshear in an operating 
environment. As a result, a pilot may not 
immediately recognize the level of 
threat. Evidence of this is provided by 
the safety record, which reveals that 
pilots have observed other airplanes 
landing or taking off safely moments 
before they entered a catastrophic 
windshear. To isolate the discrete 
benefits of training, windshear warning 
and flight guidance equipment requires a 
judgment to be made concerning the 
accident prevention value of each in a 
violent and life-threatening interval of a 
few seconds, typical of an inadvertent 
windshear encounter. The FAA believes 
that in a low-altitude windshear 
encounter, it is not feasible to 
distinguish the safety merit of any one 
element comprising the FAA’s "systems 
concept" for solving the problem of low- 
altitude windshear from another. 

Notwithstanding the FAA’s views, it 
must make a determination regarding 
the ATA’s petition. In making this 
determination, the FAA must consider 
the economic impact of granting the 
requested relief. While no method of 
accurately allocating benefits to the 
various components of the windshear 
systems is currently available, the FAA 
can calculate that windshear flight 
guidance on older airplanes would have 
to be given an effectiveness value of 16 
percent (using a system similar to the 
windshear training aid system used by 
the ATA) in order to show that granting 
the requested relief is not cost effective. 
This calculation is based on the 
estimated cost savings of granting the 
requested relief, i.e., $451.6 million in 
total windshear benefits x 27 percent 
proportion of older airplanes to total 
fleet generating benefits=$121.9 million 
benefits applicable to older airplanes/ 
$19.4 million in estimated cost 
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savings=15.9 percent (see Exhibit C in 
the full regulatory evaluation for 
details), if this were so, the effectiveness 
of windshear warning plus training 
would be reduced to about 80 percent, 
based on the approach taken in the 
windshear training aid. The FAA does 
not know precisely the relative 
effectiveness of flight guidance, but on 
the basis of the information available, 
may draw certain conclusions. Sixteen 
percent may be high, particularly for 
older airplanes, in light of the problems 
noted above and is certainly high when 
compared to the 3 percent in the 
windshear training aid. which, while not 
considered accurate by the FAA, is the 
measure presented by the petitioner. 

Another consideration is that the 
older airplanes will be the first to be 
retired from U.S. air carrier service. 
Accurately quantifying this factor is 
difficult. Under these circumstances, the 
incremental effectiveness of flight 
guidance alone would need to be 
increased by an amount commensurate 
with the reduced life of the retired 
airplanes in order to make equipping the 
older airplanes with flight guidance cost 
beneficial- 

Other benefits, that have not been 
quantified, can be ascribed to granting 
the relief requested by the petition. As 
pointed out by ATA. a number of 
certification difficulties are inherent in 
retrofitting the older airplanes, which 
were not considered when the original 
windshear rule was promulgated. Many 
of the flight directors which at present 
are engineered and approved for low 
visibility (Cat 11 and Cat Ill) landings 
cannot be modified without recertifying 
the new design. The cost of recertifying 
these flight directors may be substantial. 
However, the FAA does not have 
sufficient data available in the docket to 
specifically quantify these costs. These 
costs would not be incurred in the class 
of aircraft for which compliance 
requirements would remain because the 
digital systems of newer airplanes 
readily accept or already have 
incorporated these features. In addition, 
there is the benefit of avoiding 
modification or maintenance activities 
which has little benefit over other 
acceptable alternatives. The demands 
on maintenance and modification 
facilities available to U.S. airlines are 
great. Aging aircraft requirements 
imposed since the adoption of this rule, 
coupled with the new requirements for 
installation of TCAS leave little room 
for additional work. Any relaxation of 
the requirement to retrofit flight path 
guidance equipment has a significant 
positive outcome in effectively providing 


additional capability over and above the 
actual dollar savings realized. 

Conclusion 

While the FAA cannot fully agree 
with all of the assertions in ATA’s 
petition, it concedes that the petition 
raises significant points concerning the 
decrease in windshear related accidents 
and the cost effectiveness of installing 
windshear flight guidance systems into 
older airplanes. The FAA realizes that 
certain certificate holders may incur 
recertification costs that were not taken 
into account in the regulatory evaluation 
of the final windshear rules. Introducing 
flight guidance into these airplanes may 
result in time consuming and expensive 
recertification of associated flight 
systems. In addition, it is possible that, 
as certificate holders continue to install 
flight guidance into various models of 
older airplonet, further problems with 
recertification will arise. The FAA finds 
that the cost efficiency of installing 
windshear flight guidance into older 
airplanes is reduced because of the 
recertification costs not previously 
considered. Although the exact 
reduction in safety cannot be calculated, 
the FAA concludes that the savings 
incurred from not installing flight 
guidance into older airplanes will 
exceed the reduction in safety that may 
result from not installing flight guidance 
into these airplanes. Therefore, the FAA 
is granting the requested relief. 

Regulatory Flexibility Determination 

The Regulatory Flexibility Act of 1980 
(RFA) was enacted by Congress in order 
to ensure, among other things, that small 
entities are not disproportionately 
affected by Government regulations. 

The RFA requires a regulatory flexibility 
analysis if a rule has a significant 
economic impact, either detrimental or 
beneficial, on a substantial number of 
small business entities. FAA Order 
2100.14A, Regulatory Flexibility Criteria 
and Guidance, establishes threshold 
cost values and small entity size 
standards for complying with RFA 
review requirements in FAA rulemaking 
actions. The small entities that would be 
affected by the proposed rule 
amendments are part 121 certificate 
holders that own nine or fewer aircraft, 
which is the size threshold for small 
aircraft operators. The cost thresholds 
are $94,500 for operators of scheduled 
services with entire fleets having a 
seating capacity of over 60: $54,000 for 
other scheduled operators: and $3,700 
for unscheduled operators. 1 A 


* Thresholds uppeuringin the order have been 
inflated from 1986 to 1989 dollars using the 
Consumer Price Index appearing in "FAA Aviation 


substantial number of small entities 
means a number which is not less than 
eleven and which is more than one-third 
of the small entities subject to the 
proposed rule. 

The FAA has determined that granting 
ATA’s petition requesting the 
elimination from the windshear 
regulations the requirement that 
windshear escape flight guidance 
systems be installed into certain older 
airplanes with electro-mechanical flight 
instrumentation systems may have a 
significant beneficial economic impact 
on a substantial number of small 
entities. 

According to the FAA data for the 
period ending December 1,1987, 51 
certificate holder subject to part 121 
operated nine or fewer aircraft. Twenty- 
seven of these certificate holders 
conducted scheduled service and the 
remaining 24 engaged in unscheduled 
operations. These 51 certificate holders 
are small entities that will be affected 
by the Anal rule changes. 

Although the FAA docs not have 
sufficient information to accurately 
estimate the level of the economic 
impact on these small operators, it has 
determined that the impact may be 
significant by using data in the 
regulatory evaluation of windshear final 
rules. The impact of relieving small 
certificate holders from the requirement 
that windshear escape flight guidance 
systems be installed on certain older 
airplanes should exceed the $3,700 cost 
threshold for nonscheduled part 121 
certificate holders. While the FAA does 
not have data readily available 
indicating how many of the affected 
aircraft each of these small entities has 
in its fleet, the FAA feels secure in 
assuming that more than one-third of 
such small certificate holders have at 
least one of the affected aircraft in their 
fleet. Thus, a substantial number of 
nonscheduled part 121 certificate 
holders are expected to incur a 
significant beneficial economic impact 
as a result of the amendments to the 
windshear regulations. On the basis of 
this finding a full regulatory flexibility 
analysis is attached as Exhibit A to the 
full regulatory evaluation. 

Trade Impact Assessment 

The final rule amendments will have 
little or no impact on trade by either 
U.S. firms doing business in foreign 
countries or foreign firms doing business 
in the United States. The final rule will 
apply only to part 121 certificate holders 
who compete domestically for passenger 


Forecast* * , Fiscal Year* 1984-2000’* (FAA~APO~M9- 

1) March 1989. 
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and cargo revenues with other U.S. 
operators between points within the 
United States. Therefore, the 
amendments will not cause a 
competitive fare disadvantage for U.S. 
carriers. 

Federalism Implications 

The regulations herein will not have 
substantial direct effects on the slates, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various levels 
of government. Thus, in accordance with 
Executive Order 12612, it is determined 
that these regulations do not have 
federalism implications requiring the 
preparation of a Federalism 
Assessment. 

Paperwork Reduction Act Approval 

The recordkeeping and reporting 
requirements contained in this final rule 
(5 121.358) have been submitted to the 
Office of Management and Budget. 
Comments on these requirements should 
be submitted to the Office of 
Information and Regulatory Affairs 
(OMB), New Executive Office Building, 
room 3001, Washington. DC 20530. 
Attention: FAA Desk Officer (telephone 
202-395-7340). A copy should be 
submitted to the FAA docket. 

Conclusion 

The FAA has determined that this 
amendment is not major under 
Executive Order 12291, but that it is 
significant under the Department of 
Transportation Regulatory Policy and 
Procedures (44 FR 11034, February 26, 
1979). For the reasons discussed above, 
it certified that the amendments to part 
121 will have a significant beneficial 
economic impact on a substantial 
number of small entities. 

List of Subjects in 14 CFR Part 121 

Air carriers, Air transportation, 
Aviation safety, Safety, Transportation, 
Windshear. 

The Rule 

Accordingly the Federal Aviation 
Administration amends part 121 of the 
Federal Aviation Regulations (14 CFR 
part 121) as follows: 

PART 121—CERTIFICATION AND 
OPERATIONS; DOMESTIC, FLAG, AND 
SUPPLEMENTAL AIR CARRIERS AND 
COMMERCIAL OPERATORS OF 
LARGE AIRCRAFT 

1. The authority citation for part 121 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1355,1356, 

1357.1401,1421-30.1472,1485, and 1502; 49 


U.S.C. 106(g) (Revised Pub. L 97-^49; January 
12,1983.) 

2 . Section 121.358 is revised to read as 
follows: 

§ 121.358 Low-altitude windshear system 
equipment requirements. 

(a) Airplanes manufactured after 
January 2. 1991. No person may operate 
a turbine-powered airplane 
manufactured after January 2,1991, 
unless it is equipped with either an 
approved airborne windshear warning 
and flight guidance system, an approved 
airborne detection and avoidance 
system, or an approved combination of 
these systems. 

(b) Airplanes manufactured before 
January 3,1991. Except as provided in 
paragraph (c) of this section, after 
January 2,1991, no person may operate 
a turbine-powered airplane 
manufactured before January 3,1991 
unless it meets one of the following 
requirements as applicable. 

(1) The makes/models/series listed 
below must be equipped with either an 
approved airborne windshear warning 
and flight guidance system, an approved 
airborne detection and avoidance 
system, or an approved combination of 
these systems: 

(1) A-300-600; 

(ii) A-310—all scries; 

(iii) A-320—all series; 

Jiv) B-737-300, 400, and 500 series; 

(v) B-747-400; 

(vi) 13-757—all series; 

(vii) B-767—all series; 

(viii) F-100—all series; 

(ix) MD-11—all series; and 

(x) MD-80 series equipped with an 
EFIS and Honeywell-970 digital flight 
guidance computer. 

(2) All other turbine-powered 
airplanes not listed above must be 
equipped with as a minimum 
requirement, an approved airborne 
windshear warning system. These 
airplanes may be equipped with an 
approved airborne windshear detection 
and avoidance system, or an approved 
combination of these systems. 

(c) Extension of the compliance date. 
A certificate holder may obtain an 
extension of the compliance date in 
paragraph (b) of this section if it obtains 
FAA approval of a retrofit schedule. To 
obtain approval of a retrofit schedule 
and show continued compliance with 
that schedule, a certificate holder must 
do the following: 

(1) Submit a request for approval of a 
retrofit schedule by June 1,1990, to the 
Flight Standards Division Manager in 
the region of the certificate holding 
district office. 

(2) Show that all of the certificate 
holder's airplanes required to be 


equipped in accordance with this 
section will be equipped by the final 
compliance date established for TCAS II 
retrofit. 

(3) Comply with its retrofit schedule 
and submit status reports containing 
information acceptable to the 
Administrator. The initial report must be 
submitted by January 2,1991, and 
subsequent reports must be submitted 
every six months thereafter until 
completion of the schedule. The reports 
must be submitted to the certificate 
holder’s assigned Principal Avionics 
Inspector. 

(d) Definitions. For the purposes of 
this section the following definitions 
apply— 

(1) "Turbine-powered airplane" 
includes, e.g., turbofan-, turbojet-, 
propfan-, and ultra-high bypass fan- 
powered airplanes. The definition 
specifically excludes turbopropeller- 
powered airplanes. 

(2) An airplane is considered 
manufactured on the date the inspection 
acceptance records reflect that the 
airplane is complete and meets the FAA 
Approved Type Design data. 

Issued in Washington, DC, on April 3,1990. 

James B. Busey, 

Administrator. 

(FR Doc. 90-8075 Filed 4-4-90; 10:10 am] 

BILLING CODE 4910-13-M 


14 CFR Parts 121,125, 129 

(Docket No. 25954; Arndt. No. 121-217, 125- 
14, 129-21J 

RIN 2120-AD23 

TCAS II Implementation Schedule 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 

action: Final rule. 


summary: This rule revises the schedule 
for installing Traffic Alert and Collision 
Avoidance Systems (TCAS II) on 
airplanes with more than 30 passenger 
seats. The TCAS II system will provide 
a collision avoidance capability that 
operates independently of the ground- 
based Air Traffic Control (ATC) system 
and in areas where there is no ATC 
coverage. Congress recently passed 
legislation permitting an extension of 
the schedule. This action implements the 
legislation, reduces the prospect that 
carriers will divert critical maintenance 
and modification resources away from 
other safety programs to meet the TCAS 
II schedule, and allows the FAA to 
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evaluate the operation of TCAS II in the 
total ATC environment. 

EFFECTIVE DATES: May 9, 1990. 

Compliance Dates (Where Later Than 
Effective Date): 

1. Part 121. TCAS II requirement for 
operations conducted under part 121 
with more than 30 passenger seats as 
follows: 


Date Required equipage 


December 30. 1990... At least 20% of all covered 
airplanes, if the certificate 
holder operates more than 
30 such airplanes. 

December 30, 1991... 50% of all covered airplanes. 

December 30, 1993... 100% of all covered air¬ 
planes. 


2. Part 125. TCAS II requirement for 
operations conducted under part 125 
with more than 30 passenger seats: 
December 30,1993. 

3. Part 129. TCAS II requirement for 
operations conducted under part 129 
with more than 30 passenger seats: 
December 30,1993. 

FOR FURTHER INFORMATION CONTACT: 
Frank Rock, Aircraft Engineering 
Division, AIR-120, FAA, 800 
Independence Avenue SW., 

Washington, DC 20591, telephone (202) 
267-9567. 

SUPPLEMENTARY INFORMATION: 

Background 

The Airport and Airway Safety and 
Capacity Expansion Act of 1987 directed 
the Federal Aviation Administration 
(FAA) to require the installation and 
operation of TCAS II in commercial 
airplanes operating in the United States 
that have a passenger capacity of more 
than 30 seats. Under a provision in the 
Act. 100 percent of this fleet was to be 
equipped with TCAS 11 by December 30, 
1991. On January 10,1989, the FAA 
promulgated the Traffic Alert and 
Collision Avoidance System rules (54 FR 
940) requiring installation of TCAS II on 
civil airplanes, with more than 30 
passenger seats, that operate in the 
United States. Before the final rule was 
published, however, the Subcommittee 
on Aviation of the U.S. Senate 
Committee on Commerce, Science, and 
Transportation questioned whether the 
aviation community had the capability 
to comply with the statutory schedule 
for TCAS II equipage. The 
Subcommittee asked the Office of 
Technology Assessment (OTA) to 
investigate this question, to identify 
other important issues raised by the 
final rule, and to present its Findings in a 
report 

The OTA issued its report, "Safer 
Skies With TCAS." in February 1989. 


Subsequently, the House Subcommittee 
on Aviation held a hearing on the report 
where it received testimony supporting 
OTA recommendations that the TCAS II 
implementation schedule be extended 
and that there be a relatively large- 
scale operational evaluation program to 
assess its impact on the safe and 
efficient operation of the Air Traffic 
Control (ATC) system. Based on the 
OTA report and testimony presented at 
the hearing, and anticipating a statutory 
revision to extend the time for installing 
TCAS II, the FAA invited public 
comment on a modified TCAS II 
installation schedule and on the need for 
an operational evaluation. The FAA 
proposed a modified schedule calling for 
phased-in TCAS II installation as 
follows: 


Date 

Required equipage 

December 30. 1990... 

20% of all civil aircraft with 
more than 30 passenger 
seats operated by airlines 
that operate more than 30 
such airplanes under the 
provisions of 14 CFR parts 
121 and 129. 

December 30. 1991... 

50% of all civil aircraft with 
more than 30 passenger 
seats operated by airlines 
that operate under the pro¬ 
visions of 14 CFR parts 
121 and 129. 

December 30, 1993... 

100% of all civil aircraft with 
more than 30 passenger 
seats operating in the 
United States. 


Extending the implementation 
schedule enhances air safety because it 
helps minimize the prospect that carriers 
will have to choose between installing 
TCAS II and performing other critical 
fleet maintenance procedures. Further, 
the extension means that a carrier may 
install TCAS II during its regular 
maintenance cycle; an economic benefit 
will accrue to carriers as a result of 
reduced downtime. 

On July 10,1989, the agency published 
a document in the Federal Register (54 
FR 28978) announcing a public meeting 
and inviting written submissions on 
these issues. On December 15,1989, the 
President signed Pub. L. 101-236, which 
allows the Administrator to extend the 
deadline for a period not to exceed 2 
years. 

Discussion of Comments 

The agency received 21 comments 
addressing the implementation schedule 
for installing TCAS II and the propriety 
of an operational evaluation program. 


Modified TCAS II Installation Schedule 

Deadline for 100 Percent Equipage 

Several commenters endorsed 
extending the deadline for 100 percent 
equipage to December 30,1993. The 
agency agrees that the 1993 date will 
accomplish several important objectives 
recognized in the OTA report. First, it 
will give TCAS II equipment 
manufacturers time to produce and 
deliver necessary equipment under the 
revised technical standard order (TSO), 
TSOC-119(a), which references Radio 
Technical Commission for Aeronautics, 
Minimum Operational Performance 
Standard, DO-185, Changes 1 through 6. 
Second, extending the deadline for 100 
percent equipage will give airlines and 
fuselage manufacturers time to redesign 
and modify airplanes. Third, it will give 
the agency time to perform a thorough 
evaluation of TCAS II equipment and 
altered airplanes in the total ATC 
environment. Further, extending the 
deadline will minimize the economic 
consequences of taking part of a 
carrier’s fleet out of service to install 
TCAS II, and reduce the prospect that 
other critical maintenance and 
modification programs will suffer as 
operators endeavor to meet the TCAS II 
deadline. 

Part 129 Operators 

Commenters representing part 129 
operators (foreign air carriers) opposed 
the 20 percent and 50 percent phase-in 
for installing TCAS II on foreign 
airplanes operating in the United States. 
These commenters argued that part 129 
carriers do not dedicate specific 
airplanes to U.S. routes. Therefore, the 
only way to guarantee that a given 
percentage of the foreign fleet would 
meet the TCAS II phase-in requirements 
is to install the system in 100 percent of 
the fleet, or dedicate a part of the fleet 
to U.S. service. They suggested further 
that the FAA TCAS II rule did not 
conform with the International Civil 
Aviation Organization (ICAO) schedule 
because the rule called for installation 
outside of the ICAO schedule. These 
commenters suggested either that ICAO 
set the schedule for installing TCAS II in 
non-U.S. registered airplanes, or that 
part 129 operations be exempted from 
the phase-in schedule and be compelled 
to meet only the deadline for 100 percent 
equipage. 

For the reasons stated by the 
commenters, FAA agrees that a 
mandatory phase-in schedule is 
inappropriate for part 129 operators and 
has deleted this requirement from the 
rule. The agency has no authority, 
however, to exempt these operators 
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from the 100 percent equipage deadline, 
because there is no discretion in the 
legislation to retreat from the December 
1993 date for any operations to which 
the TCASII rule applies. 

FAA appreciates that this position 
does not fully accommodate m 
expressed concern of part 129 operators 
that they may be subject to conflicting 
U.S. and ICAO TCAS II standards. The 
United States government and FAA 
understand the need for international 
cooperation in setting standards for 
TCAS II and for its installation and use. 
Exempting part 129 operators from the 
phase-in requirements and extending the 
deadline for 100 percent fleet equipage 
gives the ICAO Secondary Surveillance 
Radar improvements and Collision 
Avoidance Systems Panel (SICASP) 
time to complete a process that should 
result in n uniform 1CAO/FAA TCAS II 
standard. The United States is 
committed to this effort In the 
meantime. FAA invites and encourages 
part 129 operators to participate 
voluntarily in the operational evaluation 
program so that TCAS II may be 
assessed with a number and variety of 
airplanes sufficient to provide useful 
safety data. 

Quantity of Airplanes Requirement 

Two commenters questioned whether 
it was practicable for smaller 121 
operators whose fleets contain foreign- 
made airplanes to comply with the 
phase-in schedule given that data 
necessary to retrofit their airplanes with 
TCAS il may not be available in time to 
meet the 20 percent and 50 percent 
deadlines. These commenters suggested 
that the modified schedule be amended 
so that an operator must have at least 50 
subject airplanes (rather than the 30 in 
the proposed schedule] to trigger the 
plwse-in requirement. The effect of such 
an amendment for some domestic 
carriers would be to exclude them 
completely from the phase-in 
requirements. 

In its Report to the Senate 
Subcommittee on Aviation. OTA states 
that airlines that complete TCAS II 
installation on time face indirect cost 
penalties if their competitors do not 
commit similar resources to the 
installation of TCAS II and are granted 
extensions from the time deadline. 

FAA does not wish to penalize 
complying operators by effectively 
granting a general exemption from the 
phase-in requirements to some part 121 
operators. Further, in order to evaluate 
TCAS as a complement of the ATC 
system, there must be a critical number 
and variety of commercial airplanes 
equipped with TCAS II operating in all 
types of airspace. Because TCAS II 


engineering technology is developed, 
FAA wishes to encourage operators to 
obtain the necessary technical support 
to facilitate its installation. Most 
importantly. Congress has expressed its 
belief that aviation safety will be served 
best by installing TCAS II on 
commercial airplanes as soon as 
practically possible. 

If the agency followed the 
commenters’ suggestion, for some 
carriers, the change would amount to a 
general exemption from the phase-in 
requirements. That action would place 
complying carriers at an economic 
disadvantage by compelling them to 
incur costs that their exempt 
competitors could avoid, FAA believes 
that economic equity, an effective 
evaluation of TCAS II in the ATC 
environment, and Congressional 
objectives weigh in favor of maintaining 
the schedule for all subject part 121 
operators. On the other hand, the agency 
acknowledges that there may be 
circumstances where an operator cannot 
achieve full compliance with the phase- 
in requirements for reasons of 
impracticability. Therefore, the agency 
is amending the TCAS II phase-in 
requirements to permit waivers from full 
compliance where the operator makes a 
showing that it is impracticable to 
install TCAS 11 on each airplane falling 
under the phase-in percentages. 

Quantity of Seats Requirement 

One commenter suggested that 
carriers operating airplanes having less 
than 60 seats operating "exclusively in 
areas * * * which are free of 
congestion problems" be required to 
meet only the 100 percent equipage 
deadline. As this commenter suggests, 
however, determining what constitutes 
uncongested air space is difficult at best. 
The agency declines to introduce 
ambiguity into this critical program. 
Setting the TCAS II installation schedule 
by fleet facilitates program 
administration and adequately informs 
operators of whether and how they must 
comply. 

Operational Evaluation Program 

Five commenters endorsed the need 
for an operational evaluation program. 
One commenter suggested, however, 
that the evaluation consist of a minimum 
25 percent of each operator’s fleet, and 
that a required "representative" number 
and variety of airplanes be included in 
the evaluation phase. 

Following the recommendation of the 
OTA Report. FAA intends to conduct a 
program during 1990, collecting 
approximately six months of m-usedata 
to ensure that TCAS II will be safely 
and -efficiently integrated into the ATC 


system. However, the agency declines to 
dictate which specific numbers and 
types of airplanes the carrier must equip 
for the TCAS II evaluation. Further, 
there is no need to engage in more 
specific instructions in order to 
accomplish the goal that this commenter 
suggests. First, a carrier logically will 
install TCAS II as its fleet comes in for 
service. Second, different operators use 
different types of airplanes. Therefore, 
both the structure of airplanes 
maintenance and the variety of 
airplanes in the commercial carrier 
market naturally will produce the 
representative mix this commenter 
advises. Finally, FAA used the OTA 
report recommendation in arriving at 20 
percent as the portion of the fleet that 
should be equipped for the evaluation. 
The agency believes that this number 
will present a sufficient mix to conduct a 
useful evaluation, and declines to 
impose an unnecessary cost on 
operators by requiring any greater 
percentage. 

Rationale for Final Rule 

Normally, the FAA publishes a formal 
"proposed rule" before issuing a final 
rule. In this case, however, the agency 
finds that there is good cause to 
dispense with a proposed rule for the 
following reasons. First, Congress has 
expressed its intent that TCAS II be 
installed on civil airplanes as soon as 
possible. The time for reasonable 
scheduling of the TCAS II retrofit and 
installations is critically short. Second, a 
notice of public meeting was published 
in the Federal Register (54 FR 28978J 
requesting both written and oral 
comments to the FA As proposal to 
extend the compliance date. At the 
public meeting held on August 16,19B9. 
all interested parties were given the 
opportunity to comment on the subject 
matter of this rule and address the 
issues raised by the schedule 
modification and operational evaluation. 
Written comments were also accepted. 
Finally, many of the technical and 
economic issues raised by the revised 
implementation schedule are 
substantially the same as those involved 
in the original notice and the agency has 
considered those comments in adopting 
this rule. Accordingly. I find that the 
notice and public procedure 
requirements of 5 U.S.C. 556(b) have 
been satisfied and that further notice is 
unnecessary and contrary to ibe public 
interest 

The Rule 

Paragraph (a) of § 121.356 is being 
revised to include the compliance 
schedule presented above for equipping 
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airplanes with more than 30 passenger 
seats with TCAS 11 and the appropriate 
class of Mode S transponder. In part 125, 
§ 125.224(a) is being revised to extend 
the compliance date from December 30. 
1991 to December 30,1993; the same 
revision is being made to § 129.18(a). 

The effect of all of these revisions is to 
extend the compliance schedule for 100 
percent installation of TCAS II to 
December 30,1993. The more detailed 
schedule for part 121 certificate carriers 
will permit the FAA to evaluate the 
impact of TCAS II equipment on the 
total air traffic system as the equipment 
is being phased into that system. 

Regulatory Evaluation Summary 

Benefit-Cost Analysis 

Executive Order 12291 dated February 
17,1981, directs Federal agencies to 
promulgate new regulations or modify 
existing regulations only if the potential 
benefits to society for the regulatory 
change outweigh the potential costs to 
society. The order also requires the 
preparation of a Regulatory Impact 
Analysis of all “major” rules except 
those responding to emergency 
situations or other narrowly defined 
exigencies. A “major” rule is one that is 
likely to result in an annual effect on the 
economy of $100 million or more, a 
major increase in consumer costs, a 
significant adverse effect on 
competition, or is highly controversial. 

This final rule is determined to not be 
“major” as defined in the executive 
order, so a full Regulatory Evaluation of 
alternative approaches has not been 
prepared. The FAA has, however, 
prepared a more concise Regulatory 
Evaluation, which includes an analysis 
of the safety and economic 
consequences of this rule. This analysis 
is included in the docket, and it 
quantifies, to the extent practicable, 
estimated costs to the private sector, 
consumers, Federal, State and local 
governments, as well as anticipated 
benefits and impacts. 

A summary of the Regulatory 
Evaluation is contained in this section. 
For a more detailed analysis, the reader 
is referred to the full evaluation 
contained in the docket. 

Costs 

This rule extends the date by which 
air carrier airplanes with a passenger 
capacity of more than 30 seats flying in 
the United States must be equipped with 
TCAS II. Instead of all such airplanes 
being required to be so equipped by 
December 30,1991, this amendment 
extends the existing deadline as follows: 

20 percent of all such airplanes operating 
under 14 CFR part 121 by airlines that 


operate more than 30 such airplanes must be 
equipped by December 30,1990. 

50 percent of all such airplanes operating 
under 14 CFR part 121 must be equipped by 
December 30,1991. 

100 percent of all such airplanes (parts 121. 
125, and 129) must be equipped by December 
30,1993. 

The primary cost of this rule is 
whatever reduction in aviation safety 
that may result from permitting 50 
percent of the part 121 fleet to delay 
equipping with TCAS II for 2 years or 
until December 30,1993. Information 
received since implementation of the 
original TCAS final rule indicates that 
some air carriers could not meet the 
December 30,1991, date and would 
require some relief. Whatever negative 
safety impact this rule may have is 
limited to that resulting from carriers 
delaying installation of TCAS II 
equipment even though they could have 
met the original date. According to 
comments received on the notice, 
testimony heard at the public meeting 
held on August 16,1989, and the findings 
of the special report on TCAS, “Safer 
Skies With TCAS,“ prepared by the 
Office of Technology Assessment 
(OTA), it is questionable that all of the 
airlines could have met the original 
December 30,1991, deadline. 

The OTA report makes the following 
statement: 

Most airlines, domestic and foreign, view 
the deadline as difficult at best and 
unachievable at worst, since installing TCAS 
11 will double the rate at which airlines 
ground their aircraft for heavy maintenance. 
The major U.S. airlines should be able to 
meet the deadline if required, although other 
maintenance and modifications may suffer. 
However, those airlines late in planning or 
those with limited facilities and financial 
resources are likely to be unable to meet the 
deadline for the following reasons. 

Additional technicians will be needed for the 
installation work force, and the supply of 
trained technicians will probably not be 
adequate to meet all the needs for every 
airline. Limited ramp and hangar space and 
other maintenance requirements may 
compound the labor shortage. Additionally, 
support equipment that could help speed 
installation, such as ground testing 
equipment, is still being developed. 

Based on the above statements from the 
OTA report, it appears that some 
carriers (especially, the smaller ones) 
would have been forced to request 
exemptions from the original deadline. 
The FAA cannot quantify what safety 
reduction may occur as a result of these 
air carriers who could have met the 1991 
deadline delaying for up to 2 years 
equipping the fleets with TCAS II. When 
evaluating the original TCAS rule, the 
FAA did not separate the expected 
benefits of TCAS from those of the 


recently expanded Mode C 
requirements, but estimated that the 
future benefits over the next 15 years of 
the two rules together will be the 
prevention of a range of 2 to 7 midair 
collisions involving part 121 airplanes. 
Two actual midair collisions involving 
large air carriers actually occurred in 
the U.S. during the past 15 years in the 
absence of TCAS II and the expanded 
Mode C requirements. Under this 
amendment to the initial TCAS rule, 50 
percent of the part 121 fleet will still 
meet the original December 30,1991, 
deadline for becoming TCAS II 
equipped, the other 50 percent will 
become equipped over the following 2 
years. The expanded Mode C 
requirements remain in effect. The FAA 
expects that whatever small safety 
reduction may occur because of 
extending the deadline for one half of 
the part 121 fleet will be more than 
compensated for by safety increases as 
discussed in the “Benefits Section” of 
this regulatory evaluation summary. 
Even in the unlikely event that all of the 
air carriers would have been able to 
meet the deadline, the FAA cannot 
estimate in definitive terms what 
aviation safety reduction would have 
resulted because of this rule. 

A potential secondary cost of this rule 
is its impact on TCAS II manufacturers. 
Again, quoting from the OTA report: 

The TCAS 11 installation requirement has a 
different effect on the various U.S. TCAS 
manufacturers. Expecting over 6,000 orders 
from domestic and foreign airlines by the end 
of 1991, these companies have invested 
accordingly. Under the current schedule, 
airlines may postpone taking delivery of 
equipment until late in 1991 to allow 
modifications to be made before their 
purchases are effective. Equipment 
manufacturers that were not early supporters 
of TCAS II development may reap benefits 
from such postponements, while those that 
invested heavily in development and testing 
programs will face cash flow problems as 
they gear up for production. A simple 
extension of the deadline could heighten cash 
flow problems by further postponing 
purchases. 

While acknowledging that TCAS 
manufacturers may experience some 
costs as a result of this rule, the FAA is 
unable to estimate these costs and 
assumes them to be minor because no 
TCAS manufacturers objected to the 
rule at the public hearing or submitted 
comments to the docket on the notice. 

Benefits 

This rule is expected to generate 
potential benefits in the forms of 
enhanced safety and operational 
efficiency. 
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This rule will enhance aviation safety 
in two ways. First, it will ensure that at 
least 20 percent of the airplanes in the 
part 121 air carrier fleet have TCAS D 
installed by December 30,1990. Under 
the old schedule (or in the absence of 
this rule), air carrier operators (with 
more than 30 passenger seats) had until 
December 30,1991, to install TCAS U. 
The FAA expects that because of the 
high cost of TCAS and ongoing resource 
needs in other areas of airline 
operations. Home air carriers 
(particularly, the smaller ones) may 
have waited until late 1991 before 
installing TCAS il. The exact number of 
air carriers that would have installed 
TCAS II by late 1991, in absence of this 
rule, is uncertain. In view of this 
uncertainty, however, this rule will 
ensure that there will be as much as a 20 
peroent reduction in aviation risk 
exposure for part 121 air carriers. The 
potential reduction in risk exposure, 
which would take the form of a lowered 
probability of midair collisions, as a 
result of this action will only be realized 
when part 121 air carriers equipped with 
TCAS II interact with other airplanes 
equipped with 8t least operating 
transponders. As the result of the Mode 
C rule, the vast majority of active 
airplanes are equipped with operating 
transponders. 

The other safety benefit of this rule 
will accrue in the form of ensuring that 
safety is not reduced in other areas of 
airline operations in order to realize full 
implementation of TCAS 11 by the 
desired end-date in the future. 

According to the OTA report, the 
extended TCAS II implementation 
schedule will result in enhanced -safety 
by making certain that monetary 
resources on the part of air carriers are 
not strained or diverted from other 
operational needs of airlines (such as 
modifications of aging airplanes, 
windshear warning installation, etc.) in 
order to implement TCAS II by 
December 30.1991. Under this rule, 50 
percent of the part 121 air carrier fleet is 
required to have TCAS II installed by 
December 1991 (instead of 100 percent 
under the old schedule). By December 
30,1993, all air carriers operating under 
parts 121,125, and 129 fleets are 
required to have TCAS 11 installed. This 
extension will better allow the airlines 
(especially, the smaller ones) to refrain 
from a "rob Peter to pay Paul" approach 
with aviation safety in order to achieve 
full compliance with TCAS II. This latter 
safety benefit could only be 
accomplished as the result of improved 
operational efficiency in the allocation 
of monetary resources. Such efficiency 
improvements will result in economic 


relief derived from the 2-year extension 
of the TCAS II implementation date. 

As the result of the extension of the 
TCAS II implementation date, out-of¬ 
service (or down) time could be reduced 
significantly for some airlines. Now, 
airlines can install TCAS II in 
conjunction with the installation of 
windshear, to a large extent, during their 
routine 3- or 4-year heavy maintenance 
cycles. This economic relief benefit is 
the result of reduced downtime and the 
delay in the acquisition and installation 
of TCAS II for some airplanes. The 
quantification of these economic Telief 
benefits is difficult because they 
embody much uncertainty, coupled with 
a lack-of available information. For this 
reason, such benefits will not be 
estimated quantitatively in fhis 
evaluation. 

Another potential benefit of this rule 
will be an earlier compatibility of U.S. 
and international standards. The 
extended TCAS n implementation 
schedule will better ensure that U.S and 
ICAO TCAS II standards are compatible 
sooner than otherwise would have been 
in the absence of this rule. According to 
the OTA report, if international airborne 
collision avoidance standards are 
completed and approved as expected by 
mid-1990, an international 
implementation schedule can be then 
established. 

Comparison of Costs and Benefits 

Based upon information received 
since implementation of the original 
TCAS rule, the FAA deems that some 
air carriers could not have met the old 
schedule to equip their airplanes with 
TCAS II. In addition, those airline 
operators who could have met the old 
schedule may have been heavily 
pressured to cut comers on other safety 
initiatives in order to do so. While there 
may be a very small but temporary and 
unquantiflable increased risk of midair 
collisions by allowing 50 percent of the 
part 121 fleet and all of the parts 125 and 
129 fleets a 2-year extension in 
becoming TCAS II equipped, this is 
more than offset by the safety benefits 
of allowing the extension. On balance, 
the FAA expects the benefits of this rule 
to exceed any costs that might be 
incurred as a result of its adoption. 

Regulatory Flexibility Determination 

The Regulatory Flexibility Act of 1980 
(RFA) was enacted to ensure that small 
entities are not unnecessarily and 
disproportionately burdened by 
Government regulations. The RFA 
requires agencies to review rules which 
may have "a significant economic 
impact on a substantial number of small 
entities." The small entities potentially 


affected by this rule consists of parts 121 
and 125 airplane operators with 
passenger configurations of more than 
30 seats. According to the RFA, 
however, foreign entities (such as part 
129 air carriers) are not covered. 

This rule will not impose any 
additional incremental costs, over those 
that would have been incurred under the 
original TCAS rule, on parts 121 and 125 
airplane operators. As a matter or fact, 
this rule will impose a lower cost of 
compliance than would have been 
incurred under the TCAS rule using the 
old December 30.1991, TCAS II 
implementation date. Therefore, the 
FAA has determined that this rule will 
not have a significant cost impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

International Trade Impact Assessment 

This rule will have no impact on trade 
opportunities of United States firms 
doing business overseas or for foreign 
firms doing business in die United 
States. This rule will impose the Barae 
TCAS II requirements on both domestic 
operators under parts 121 and 125 and 
foreign air carriers subject to part 129. 
The incremental cost of compliance of 
this rule relative to the TCAS rule is 
zero. In fact, as the result of extending 
the implementation end-date for TCAS 
II by 2 years, the cost of compliance will 
be lower than it would have been under 
the old end<late of December 30,1991. 
The reduced cost of compliance to 
foreign airplane operators flying into the 
United States under part 129 is likely to 
be very similar to the cost savings to be 
incurred by domestic operators. Thus, 
neither domestic nor foreign air carriers 
will be affected disproportionately by 
this rule. This rule, therefore, will not 
cause a competitive fare advantage for 
either U.S. carriers operating overseas 
or for foreign carriers operating in the 
United States. 

Federalism Implications 

The regulations herein would not have 
substantial direct effects on the 9 tates, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various levels 
of government. Thus, in accordance with 
Executive Order 12612, it is determined 
that these regulations do not have 
federalism implications requiring the 
preparation of a Federalism 
Assessment. 

Conclusion 

For the reasons discussed in the 
preamble, and based on the findings in 
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the Regulatory Flexibility Determination 
and the International Trade Impact 
Analysis, the FAA has determined that 
this regulation is not major under 
Executive Order 12291. In addition, the 
FAA certifies that this regulation will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
This regulation is considered significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979). A regulatory evaluation of this 
regulation, including a Regulatory 
Flexibility Determination and 
International Trade Impact Analysis, 
has been placed in the docket. A copy 
may be obtained by contacting the 
person identified under “FOR further 
INFORMATION CONTACT.’* 

List of Subjects 

14 CFR Part 121 

Air carriers, Aircraft, Airspace, Air 
traffic control. Aviation safety, Safety. 

14 CFR Part 125 

Aircraft, Airplanes, Air traffic control. 
14 CFR Part 129 

Air carrier, Aircraft. Air traffic 
control. 

The Amendments 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends parts 121,125. and 129 of the 
Federal Aviation Regulations (14 CFR 
parts 121,125. and 129) as follows: 


PART 121—CERTIFICATION AND 
OPERATIONS; DOMESTIC, FLAG, AND 
SUPPLEMENTAL AIR CARRIERS AND 
COMMERCIAL OPERATORS OF 
LARGE AIRCRAFT 

1. The authority citation for part 121 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1355,1356, 

1357,1401,1421 through 1430,1472, 1485, and 
1502; 49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12,1983). 

2. Section 121.356 is amended by 
revising paragraph (a) to read as 
follows: 

§121.356 Traffic Alert and Collision 
Avoidance System. 

(a) Unless otherwise authorized by 
the Administrator, each certificate 
holder operating a large airplane that 
has a passenger seating configuration, 
excluding any pilot seat, of more than 30 
seats, shall equip its airplanes with an 
approved TCAS II traffic alert and 
collision avoidance system and the 
appropriate class of Mode S transponder 
according to the following schedule: 


Date 


Required equipage 


December 30. 1990... 

December 30. 1991... 
December 30. 1993... 


At least 20% of all covered 
airplays, if the certificate 
holder operates more than 
30 such airplanes. 

50% of ail covered airplanes. 
100% of all covered air¬ 


planes 


PART 125—CERTIFICATION AND 
OPERATION: AIRPLANES HAVING A 
SEATING CAPACITY OF 20 OR MORE 
PASSENGERS OR A MAXIMUM 
PAYLOAD CAPACITY OF 6,000 
POUNDS OR MORE 

3. The authority citation for part 125 
continues to read as follows: 

Authority: 49 U.S C. 1354,1421 through 
1430, and 1502; 49 U.S.C. 106(g) (Revised Pub. 
L. 97-449. January 12,1983). 

§ 125.224 (Amended] 

4. Paragraph (a) of § 125.224 is 
amended by changing the date from 
“December 30.1991“ to “December 30, 
1993“. 

PART 129—OPERATIONS: FOREIGN 
AIR CARRIERS AND FOREIGN 
OPERATORS OF U.S.-REGISTERED 
AIRCRAFT ENGAGED IN COMMON 
CARRIAGE 

5. The authority citation for part 129 
continues to read as follows: 

Authority: 49 U.S.C. 1346,1354(a), 1356, 
1357,1421,1502. and 1511: 49 U.S.C. 106(g) 
(Revised Pub. L 97-449, January 12,1983). 

§ 129.18 [Amended) 

6. Paragraph (a) of § 129.18 is 
amended by changing the date from 
“December 30,1991“ to “December 30. 
1993“. 

Issued in Washington. DC. on April 3.1990. 
James B. Busey, 

Administrator. 

|FR Doc. 90-8074 Filed 4-4-90; 10:10 am] 
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DEPARTMENT OF LABOR 
Office of the Secretary 

(Secretary's Order 3-90] 

Delegation of Authority to the Director 
of the Office of Administrative Appeals 

1. Purpose. To delegate certain 
authority and assign certain 
responsibilities to the Director of the 
Office of Administrative Appeals. 

2. Background. The Office of 
Administrative Appeals was established 
in 1981 to advise and assist the 
Secretary and other deciding officials of 
the Department of Labor in the 
preparation and issuance of final agency 
decisions under a number of laws and 
regulations under which administrative 
proceedings are conducted before the 
Department’s administrative law judges 
(ALJs). These proceedings before ALJs 
result in ALJ decisions which are subject 
to further review by the Secretary or 
other deciding officials of the 
Department. In addition, certain 
decisions by the Wage and Hour 
Administrator may be appealed. In 
many of these cases, it is necessary to 
establish briefing schedules, to rule on 
requests for extensions of time within 
which to file exceptions, petitions and 
briefs, and to respond to other 
procedural motions submitted by the 
parties. In some cases, statutes or 
regulations require that briefs or 
exceptions be filed and final agency 
decisions be issued within specific time 
periods. 

3. Delegation of Authority and 
Assignment of Responsibilities. 

a. The Director of the Office of 
Administrative Appeals is hereby 
delegated authority and assigned 
responsibility for issuing briefing 
schedules, ruling on requests for 
extensions of time to file exceptions, 
petitions, briefs or other pleadings, 
responding to other procedural motions 
filed by the parties or other interested 
persons requesting status reports and 
taking such other procedural actions as 
will assist or expedite adjudication in 
administrative appeals from decisions 
by administrative law judges and 
appeals in certain decisions of the 
Assistant Secretary for Employment 
Standards and of the Wage and Hour 
Administrator, as provided for or 


pursuant to the following statutes and 
implementing regulations: 

(1) Age Discrimination Act of 1975, 42 
U.S.C. 6101-8107; 

(2) Title VI of the Civil Rights Act of 1964, 
42 U S C. 601-805: 29 CFR part 31; 

(3) Clean Air Act. 42 U.S.C. 7622; 29 CFR 
part 24; 

(4) Comprehensive Employment and 
Training Act, 29 U.S.C. 801-999 (Supp. V 
1981); 20 CFR part 676; 

(5) Comprehensive Environmental 
Response. Compensation and Liability Act of 
1980, 42 U.S.C. 9610; 

(6) Contract Work Hours and Safety 
Standards Act, 40 U.S.C 327-332; 29 CFR 
parts 6 and 8; 

(7) Title IX of the Education Amendments 
of 1972, 20 U.S.C. 1681-1686; 

(8) Employee Polygraph Protection Act of 
1988, Pub. L No. 100-347,102 Stat. 646. to be 
codified at 29 U.S.C. 2001-2009; 53 FR 41.497 
(1988) (to be codified at 29 CFR part 801); 

(9) Energy Reorganization Act of 1974, as 
amended, 42 U.S.C. 5851 (1982); 29 CFR part 
24; 

(10) Equal Access to Justice Act, 5 U.S.C. 
504; 29 CFR part 16; 

(11) Executive Order No. 11,240, as 
amended. 3 CFR 339 (1984-1965 Comp.); 
reprinted in 42 U.S.C. 2000e app. at 28-31; 41 
CFR part 60-30; 

(12) Fair Labor Standards Act of 1938, as 
amended, 29 U.S.C. 203 (m) and (t): 29 CFR 
part 531; 

(13) Fair Labor Standards Act of 1938, as 
amended. 29 U.S.C. 211(d); 53 FR 45,706, 

45.725 (1988) (to be codified at 29 CFR 
530.407); 

(14) Fair Labor Standards Act of 1938, as 
amended. 29 U.S.C. 214(c); 54 FR 32,920, 

32.928 (1989) (to be codified at 29 CFR part 
525); 

(15) Federal Unemployment Tax Act, 26 
U.S.C. 3304; 

(16) Immigration Reform and Control Act of 
1986, 8 U.S.C. 1101(a)(15)(H)(ii)(a), 1184(c) 
and 1188; 29 CFR part 501; 

(17) Job Training Partnership Act. 29 U.S.C. 
1501-1781; 20 CFR part 629; 

(18) Longshore and Harbor Workers’ 
Compensation Act, 33 U.S.C. 907(j)(2); 20 CFR 
702.431-702.436; 

(19) McNamara-O’Hara Service Contract 
Act of 1965, as amended, 41 U.S.C. 351-358: 

20 CFR parts 4. 6 and 8; 

(20) Migrant and Seasonal Agricultural 
Worker Protection Act, 29 U.S.C. 1813,1853; 

29 CFR part 500; 

(21) National Apprenticeship Act. 29 U.S.C. 
50; 29 CFR part 30; 

(22) Program Fraud Civil Remedies Act of 
1986, 31 U.S.C. 3801-3812: 29 CFR part 22; 

(23) Section 503 of the Rehabilitation Act of 
1973. as amended. 29 U.S.C. 793, 41 CFR part 
60-741, Subpart B; 


(24) Section 504 of the Rehabilitation Act of 
1973, as amended. 29 U.S.C. 794; 29 CFR part 
32; 

(25) Safe Drinking Water Act. 42 U.S.C. 
300j—9(1); 29 CFR part 24; 

(26) Single Audit Act of 1984, 31 U.S.C. 
7500-7507; OMB Circulars No. A-128, No. A- 
110:29 CFR part 96; 

(27) Social Security Act. 42 U.S.C. 503 
(Supp. V 1987); 20 CFR part 601; 

(28) Solid Waste Disposal Act, 42 U.S.C. 
6971; 29 CFR part 24; 

(29) Surface Transportation Assistance 
Act. 49 U.S.C. app. 2305; 29 CFR part 1978; 

(30) Toxic Substances Control Act, 15 
U.S.C. 2622; 29 CFR part 24; 

(31) Trade Act of 1974, as amended. 26 
U.S.C. 3302; 

(32) Vietnam Era Veterans Readjustment 
Assistance Act. 38 U.S.C. 2012; 41 CFR part 
60-250, subpart B: 

(33) Walsh-Healey Public Contracts Act, 41 
U.S.C. 35-45: 41 CFR part 50-203; and 

(34) Water Pollution Control Act, 33 U.S.C. 
1367; 29 CFR part 24. 

b. Notwithstanding the foregoing, the 
Secretary shall continue to issue final 
agency decisions and all rulings on 
substantive issues under the above- 
enumerated provisions, except as 
follows: 

(1) The Deputy Secretary of Labor 
shall continue to perform the functions 
of the Board of Service Contract 
Appeals in issuing final agency 
decisions and all rulings on substantive 
issues pursuant to 3.a.(6) and 3.a.(19) 
above, as provided in 29 CFR part 8, 
pending the appointment of a duly 
constituted Board. 

(2) The Assistant Secretary for 
Employment Standards shall continue to 
issue final agency decisions in cases 
arising under 3.a.(18), 3.a.(23), 3.a.(32), 
and 3.a.(33) above, as provided in 20 
CFR 702.433. 41 CFR 60-741.29(b)(3), 41 
CFR 6O-250.29(b)(3), and 41 CFR 50- 
203.11, respectively. 

(3) The Administrator of the Wage 
and Hour Division, Employment 
Standards Administration, shall 
continue to issue final decisions under 
3.a.(12) above, as provided in 29 CFR 
part 531. 

4. Effective Dote. This delegation of 
authority and responsibility is effective 
upon the date of publication of this 
Order in the Federal Register. 

Elizabeth Dole, 

Secretary of Labor. 

|FR Doc. 90-8116 Filed 4-6-90; 8:45 am) 
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651. 12237 


LIST OF PUBLIC LAWS 


Last List April 4. 1990 

This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with *'P L U S” (Public Laws 
Update Service) on 523-6641. 
The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphlet form 
(referred to as “slip laws") 
from the Superintendent of 
Documents. U.S. Government 
Printing Office. Washington. 

DC 20402 (phone 202-275- 
3030). 

S. 1521/Pub. L 101-263 

To provide for an increase in 
the maximum rates of basic 
pay for the police force of the 
National Zoological Park. (Apr. 

4. 1990; 104 Stat. 125; 1 
page) Price: $1.00 

5. J. Res. 250/Pub. L Id- 

264 

Designating April 1990 as 
“National Recycling Month". 
(Apr. 4. 1990; 104 Stat. 126; 

2 pages) Price: $1.00 

S.J. Res. 266/Pub. L. Id- 

265 

Designating March 1990, as 
“United States Naval Reserve 
Month 1 * * 4 5 *. (Apr. 4. 1990; 104 
Stat. 128; 1 page) Price: 
$1.00 
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CFR CHECKLIST 


This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, prices, and 
revision dates. 

An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office. 

New units issued during the week are announced on the back cover of 
the daily Federal Register as they become available. 

A checklist of current CFR volumes comprising a complete CFR set. 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 

The annual rate for subscription to all revised volumes is $620.00 
domestic. $155.00 additional for foreign mailing. 

Order from Superintendent of Documents, Government Printing Office. 
Washington, DC 20402. Charge orders (VISA, MasterCard, or GPO 
Deposit Account) may be telephoned to the GPO order desk at (202) 
783-3238 from 8:00 a m. to 4:00 p.m. eastern time. Monday—Friday 
(except holidays). 


Title Price Revision Date 

1,2 (2 Reserved) $11.00 ion. 1. 1990 

3 (1988 Compilation ond Ports 100 and 101) 21.00 1 Jan. 1, 1989 

4 15.00 Jon. 1, 1989 

5 Parts: 

1-699 . 15.00 Jon. 1, 1989 

700-1199 . 13.00 Jon. 1. 1990 

1200-End, 6 (6 Reserved) . 13.00 Jon. 1. 1989 

7 Parts: 

0-26 .„. 15.00 Jon. 1, 1990 

27-45 . 12.00 Jon. 1. 1990 

46-51 . 17.00 Jon. 1. 1990 

52 . 24.00 Jon. 1. 1990 

53-209 . 18.00 Jan. 1, 1989 

210-299 . 24.00 Jan. 1. 1989 

300-399 . 12.00 Jon. 1, 1989 

*400-699... . 20.00 Jan. 1, 1990 

*700-899 . 22.00 Jan. 1. 1990 

900-999 . 28.00 Jan. 1. 1989 

1000-1059 . 16.00 Jan. 1. 1989 

1060-1119 . 13.00 Jan. 1, 1990 

1120-1199 . 10.00 Jan. 1. 1990 

1200-1499 . 20.00 Jan. 1, 1989 

1500-1899 . 10.00 Jan. 1. 1989 

1900-1939 . 11.00 Jan. 1. 1989 

1940-1949 . 21.00 Jon. 1. 1989 

1950-1999 . 22.00 Jon. 1, 1989 

2000-End . 9.50 Jon. 1, 1990 

*8 14.00 Jon. 1. 1990 

9 Parts: 

1-199 . 20.00 Jon. 1, 1989 

200-End.. . 18.00 Jon. 1. 1989 

10 Parts: 

0-50 . 19.00 Jon. 1. 1989 

*51-199 . 17.00 Jon. 1. 1990 

200-399 . 13 00 2 Jan. 1,1987 

400-499 . 21.00 Jan. 1, 1990 

500-End . 28.00 Jan. 1, 1989 

•11 11.00 Jan. 1, 1990 

12 Parts: 

1-199 . 12.00 Jon. 1, 1990 

*200-219 . 12.00 Jon. 1. 1990 

*220-299 . 21.00 Jon. 1. 1990 

300-499 . 15.00 Jon. 1. 1989 

500-599 . 20.00 Jon. 1. 1989 

600-End . 14.00 Jan. 1, 1989 

13 22.00 Jan. 1, 1989 

14 Parts: 

1-59 .... 24 00 Jon. 1, 1989 

60-139 . 21.00 Jon. 1, 1989 


Title Price 

140-199 ...... 10.00 

200-1199 . 21.00 

1200-End . 12.00 

15 Parts: 

0-299 ... 11.00 

300-799. . 22.00 

800-End.. . 15.00 

16 Parts: 

0-149 . 12.00 

*150-999 . 14.00 

•1000-End . 20.00 

17 Parts: 

1-199 ... 15 00 

200-239 . 16.00 

240-End . 22.00 

18 Parts: 

1-149 . 1600 

150-279 . 16.00 

280-399 . 14.00 

400-End . 9.50 

19 Parts: 

1-199 . 28.00 

200-End .:. 9.50 

20 Parts: 

1-399 . 13.00 

400-499. . 24.00 

500-End . 28.00 

21 Parts: 

1-99 . 13.00 

100-169 . 15.00 

170-199 . 17.00 

200-299 . 6.00 

300-499 . 28.00 

500-599 . 21.00 

600-799. . 8.00 

800-1299 . 17.00 

1300-End . 6.50 

22 Parts: 

1- 299 . 22.00 

300-End . 17.00 

23 17.00 

24 Parts: 

0-199 . 19.00 

200-499 . 28.00 

500-699 ... 11.00 

700-1699 . 23.00 

1700-End . 13.00 

25 25.00 

26 Parts: 

§§ 1.0-1-1.60 . 15.00 

§§ 1.61-1.169 . 25.00 

§§ 1.170-1.300 . 18.00 

§§ 1.301-1.400 ... 15.00 

§§ 1.401-1.500 . 28.00 

§§ 1.501-1.640 . 16.00 

§5 1.641-1.850 . 19.00 

§§ 1.851-1.1000 . 31.00 

§§ 1.1001-1.1400 . 17.00 

§§ 1.1401-End . 23.00 

2- 29 . 20.00 

30-39 . 14.00 

40-49 . 13.00 

50-299 . 16.00 

300-499 . 16.00 

500-599 . 7.00 

600-End . 6.50 

27 Parts: 

1-199 . 24.00 

200-End . 14.00 

28 27.00 


iii 


Revision Date 

Jon. 1, 1990 
Jan. 1. 1989 
Jan. 1, 1989 


Jan 1, 1990 
Jan. 1, 1989 
Jon. 1, 1990 


Jon. 1, 1989 
Jon. 1, 1990 
Jon. 1. 1990 


Apr. 1, 1989 
Apr 1. 1989 
Apr. 1, 1989 


Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1. 1989 


Apr. 1, 1989 
Apr. 1, 1989 


Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1. 1989 


Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 

Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 

Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 


Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1. 1989 
Apr. 1. 1989 
Apr. 1, 1989 
Apr. 1. 1989 
Apr. 1. 1989 
Apr. 1, 1989 
Apr. 1,1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1, 1989 
Apr. 1. 1989 

Apr. 1, 1989 
Apr. 1, 1989 
July 1, 1989 
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Title 

29 Parts: 

0-99 

Price 

Revision Date 

Title 

102-200. 

Price 

. .. 11.00 

Revision D3te 

July 1. 1989 

100-499 

7 50 

July!, 1989 
July 1. 1989 

litis/ 1 lOQO 

201-End... 

. 13.00 

July 1. 1989 

500-899. 


42 Parts; 



900-1899 


July 1. T989 

1—60 .. . 


Oct. 1, 1989 

1VOO-19IO (§§ 1901.1 to 1910.441). 

1910 (§5 1910.1000 to end) . 

1911-1925 

•••••...tt.as.a. nrou 

61-399... 



July 1, 1989 

400-429._... 

.. 22.00 

UCT. i f fyoy 

Oct. 1. 1989 
Oct 1 1989 

. 13.00 

July 1. 1989 
July 1. 1989 
July 1. 1989 
July 1, 1989 

430-End. 


1926 ...... 

11 00 

43 Parts: 



1927-End. 

25 00 

1-999. 

.. 19.00 

Oct 1. 1989 

Ah .1 t non 

30 Parts: 

0 199 


1000-3999 ... 

............. 26.00 


July 1, 1989 

lulu 1 lOQO 

4000-End. 

. 12.00 

uct, ‘i, iytjy 
Oct. 1. 1989 
Oct. 1. 1989 

200-699. 

14 00 

44 

22.00 

700-End. 

20 00 

lulu 1 lOQO 

45 Parts: 


31 Parts: 

0-199 



1-199 . 

16 00 

Oct. 1, 1989 
Oct. 1. 1989 
Oct. 1. 1989 


July 1. 1989 
July 1. .1989 

■ 1 July 1. 1984 

3 July l 1984 
* July 1. 1984 

200-499. 

. 12.00 

200-End. 

18 00 

500-1199.. 

1200-End.ZZ~ 

46 Parts: 

1-40 

.. 24.00 

32 Parts: 

1-39, Vol. U ... 

.. 1500 

.. 18.00 

Oct. 1. 1989 

1-39, Vol. II. 

1-39, Vol. Ill. 

. 19.00 

41-69.. .... 

70-89... 

7 CA 

Oct. 1. 1989 
Oct. 1, 1989 
Oct. 1. 1989 
Oct. 1. 1989 

1-189. 

190-399..... 

. 78 00 

July 1. 1989 
July 1, 1989 

90-139 ..... 

140-155 _ 

. 12.00 

TO AA 

400-629. 

630-699. 

700-799.. 

. 22 00 

17 QQ 

July 1. 1989 
July 1. 1989 
July 1, 1989 
July 1. 1989 

July 1. 1989 

July 1. 1989 

158-165.... 

166-199. 


Oct. 1. 1989 
Oct. 1, 1989 
Oct. 1. 1989 

800~€nd.-.. ... . 

33 Parts: 

1-199. 

20O-€nd 


200-499...... 

500-End. 

47 Parts: 

0-19. 

. 20.00 

Oct. 1. 1989 
Oct. 1. 1989 

Oct. 1. 1989 

34 Parts: 

.. 20.00 

20-39..... ... . 

40-69 . 

9 50 

Oct. 1, 1989 
Oct. 1, 1989 
Oct. 1, 1989 
Oct. 1, 1989 

1-299. 

22 00 

Nov. 1. T989 
Nov. 1. 1989 
Nov. 1, 1989 

July 1. 1989 

70-79 . 

id nn 

300-399. 

14 00 

80-End. 

-on (in 

400-End . 

27 00 

48 Chapters: 

1 (Pons 1-51) . 


35 

1000 


(Vt 1 IQftQ 

36 Parts: 


1 (Pom $2-99). 


UCl, 1, 1707 

Oct. 1. 1989 

rt,. i 1 oon 

1-199. . .. 

17 00 

lulw 1 1 non 

2 (Ports 201-251)_ _ _ 

10 rwi 

200-End . 

... U.W 

iuiy 1 , IVBV 

lolv 1 1QQQ 

2 (Paris 252-299) .. 


Uct. 1, 1989 

Ah 1 1ooo 

37 

14.00 

JViy 1. ItOt 

July 1. 1989 

3-6 . 

19 CO 

vct. i, lyuv 
Oct. 1, 1989 
Oct. 1, 1989 
Oct. 1, 1988 

38 Parts: 

0-17...... . _. 

7-14 . 


74 00 

Sept. 1, 1989 

Con* 1 IC'CO 

15-End . . . . 

. 26.00 

18-End. 


49 Parts: 



39 

40 Parts: 

1-51 ... 

52 . .:. 

1400 

2 t?pi. i, ivov 

July 1. 1989 

1-^9 . . 

14 00 

Oct. 1. 1989 
Oct. 1, 1989 
Oct. 1, 1989 
Oct. 1, 1989 

100-177. 

.. rN.VA/ 

25 00 

July 1, 1989 

July 1. 1989 

July 1. 1989 

July 1. 1989 

*178-199.. 

200-399. 


53-60...... 

61-80.... 

g1_83. 

.. 11.00 

400-999. 

1000-1199... 

1200-tnd..._... 


Oct. 1, 1989 
Oct. 1. 1989 
Od. 1, 1989 

z^ZZZZZZZ'Z'ZZ . 

. 11.00 

July 1, 1989 

lulu 1 ICAO 

50 Parts: 



100-149._ 

.. 27 00 

Ol Art 

juty i, ivoy 
Julyl, 1989 

July 1. 1989 

July 1, 1989 

July 1. 1989 

*1-199. 

18 00 

Oct. 1. 1989 
Oct. 1, 1989 
Oct. 1, 1989 

i so-189... 

200-599. 


190-299. 

300-399. 

... /I.UO 

. 29 00 

600-End. 

CFR index and Findinas Aids 

. 14 00 

on AA 

400-424... . . 

425-699. 

. 23 00 

.. 23 00 

Julyl, 1989 

July 1. 1989 

July 1. 1989 

k,l w 1 fOftO 

Complete 1990 CFR set. 

A70 OO 

Jan. 1, 1989 

700-789. 

790-€nd. 

. 15.00 

Microfiche CFR Edition: 

Complete set (one-time moiling). 

Complete set (one-time mailing). 

Complete set (one-time mailing) 


1990 

41 Chapters: 

1,1-1 to 1-10..... 

.. 13 00 

Jxny l, ItCt 

4 July 1. 1984 

4 July 1. 1984 

4 July 1. 1984 

4 July 1. 1984 

4 lulu 1 lOQX 

IOC AA 

1985 

1986 

1, 1-111o Appendix. 2 (2 Reserved) .. 

3-6... 

. 13.00 

Subscription (mailed as issued) . 

Subscription (mailed as issued) 

.185.00 

too rr\ 

1987 

1988 

7.... 

6 00 

Individual copies 

o AA 

1989 

1990 

8.... 

4 50 



9 ...._.. 


Juiy i, wt>4 

4 July 1, 1984 

4 I..J W 1 1004 

Because Title 3 is an annuol compilation, this volume and oil previous volumes should be 

10-17....... 

. 9 50 

rpunnvo in a per marten: reverence source 

V Un imiMitu «ni i I.. -t 1 - —i— - __ . 



18. Vol. 1. Ports 1-5. 

18. Vd. II. Pom 6-19. 

18. Vol III, Pom 20-S?_ 

19-100... 

.. 13.00 

. 13.00 

. 13.00 

IT 00 

ruiy i, i 

4 July 1. 1984 

4 July 1. 1984 

4 July 1. 1984 

4 Juty 1, 1984 

Itliv 1 10 flO 

r ™ protnuigaToo during me period Jon. 1. 1987 to Dec. 

31. 1989 The CFR volume issued Jonuory 1. 1987. should be retained 

3 The My 1, 1985 edition of 32 CFR Ports 1-189 contains a note only for Parts 1-39 
inclusive. For the lull text of the Defense Acquisition Regulations in Pons 1-39 consult the 
three CFR volumes issued os of July 1. 1984. containing those pons. 

* The July 1. 1985 edition of 41 CFR Chopters 1-100 contoms o note only for Chanters 1 m 

MOO.;. 

... 8 oo 

101 ... 

24 00 

Aiiy i, iyav 

July 1. 1989 

49 wclusive. For the W text of procurement regulations 

in Chapters 1 to 49, consult the eleven 



cr* volumes issued as ol July 1. 1984 containing those chapters 

































































































































































